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ATTENTION 


The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), 4 (1945), 5 


(1946), 6 (1947), and 7 (1948), respectively : 


Citations in Agriculture De- 
cisions: 
Statutes, orders, etc_...- 


Agriculture decisions____ 
Court decisions__...._.__ 


Decisions overruled by Secre- 
tary of Agriculture________ 
Citations in Court Decisions: 
Statutes, orders, etc--_-__- 
Appeals from Secretary’s deci- 
sions (actions for review by 
COMMUED: aici eb hia 


Disposition of Appeals (ac- 
tions for review) from Sec- 
retary’s decisions by 
CINE os i Sg 


Agriculture Decisions cited by 
courts and other authorities_ 


Commodities involved in PACA 
PROCOOGINOE ose 


Decisions and docket numbers 
arranged in consecutive 


Docket numbers and decisions 
arranged in consecutive 
CGE Se id dicen 


Volume No. and Page 
1:811; 2: 796; 3:1179, 4: 1011; 5: 937; 6: 1194; 


7: 1243 

1: 815; 2: 801; 3: 1185; 4: 
7: 1250 

1: 817; 2: 804; 3: 1191; 4: 
7: 1255 


1: 819* 
2: 799; 3: 1182; 5: 988; 6: 


1: 820; 2: 806; 3: 1193; 4: 
7: 1259 


1: 821; 2: 808; 3: 1194; 4: 
7: 1260 


1: 821; 2: 809; 3: 1195; 4: 
7: 1262 


1: 822, 2: 810; 3: 1196; 4: 
7: 1264 


1: 823; 2: 811; 3: 1200; 4: 
7: 1266 


1; 825; 2: 813; 3: 1203; 4: 
7: 1270 


*HISTORICAL NoTE.—The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 
A. D. 435, decided June 3, 1942, overruled prior decisions (Table of Decisions Uverruled, 
1 A. D. 819) as precedents because of lack of regulation requiring current assets to exceed 
current liability by at least 25 percent of average weekly purchases. Since that decision, 
regulation (9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has e 


been promulgated. In re Albert Bree, 3 A. D. 255 (1944).—Ed. 












1015 ; 5: 940; 6: 1199; 





1021 ; 5: 945; 6: 1207; 







1197 ; 7: 1248 






1024; 5: H8; 6: 12138; 







1025 ; 5: 949; 6: 1216; 






1027 ; 5: 950; 6: 1218; 






1028; 5: 951; 6: 1219; 







1031 ; 5: 953 ; 6: 1221; 






1034 ; 5: 956; 6: 1225; 
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Cumulative lists of decisions: 

Agriculture Decisions: 
Agriculture decisions 
PONTE on ns 


1942 PACA decisions 
hitherto unre- 


OTT CG oe nccincnctens 
1943 PACA decisions 
hitherto unre- 
ON oa 
Agriculture decisions 
explained______-__. 
Agriculture decisions 
ae torst cee ies 
Court decisions fol- 
ot | een pe 


Court Decisions: 
Court decisions pub- 
MONON cls communes 
Court and Agricul- 
ture decisions dis- 
tinguished in. .-_ 
Court and Agricul- 
ture decisions ex- 
plained 1m... =.= 
Court and Agriculture 
decisions followed 


Cumulative Index-Digest of 
decisions : 
Agriculture decisions____- 


Court decisions_________-. 

A study of the scope and na- 
ture of Agriculture Deci- 
sions—Statistical Index___- 





ATTENTION 


Volume No. and Page 


1: 829; 2: 815; 3: 1206; 4: 1087; 5: 959; 6: 1229; 
7:1274 


4: 1043; 5: 965 

Adn 
5: 965 ( 
2: 803; 3:1190; 4:1020 (distinguished) Agr 


2: 803; 3: 1190; 5: 944 


3: 1190; 4: 1020 


2: 821; 3: 1212; 5: iv—vi; 6: v-ix; 7: v—xi 


7: 1254 


5: 944; 6: 1206 


6: 1206; 7: 1254 


1: 836; 2: 822; 3: 1214; 4: 1045; 5: 967; 6: 1244; 
7: 1293 
2: 870; 8: 1292; 5: 1027; 6: 1884; 7: 1271 


1:850; 2:882; 3:13818; 4:1119; 5:1042; 


6: 1347; 7: 1400 


1229; 


CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 
(Agricultural Marketing Agreement Act of 1937) Volume : 
Avon Dairy Company et al v. Eisaman, 69 F, Supp. 500 (1946) Denial 


of application to postpone effective date of Order No. 752...______ 6: 


Agricultural Marketing Agreement Act of 1937 
Bailey Farm Dairy Co. et al. v. Anderson, 157 F. 2d 87 (1946) Legality 


and constitutionality of classification provisions of Order No. 3_-_ 6: 


Bailey Farm Dairy Co., et al. v. Jones, 61 F. Supp. 209 (1945) Classi- 


AO is hai sas pep creeps egies eee uate a 5: 


Barron Coop. Creamery et al. v. Wickard, 140 F. 2d 485 (1944) Re- 


classification of milk downward as not authorizing scaling upward_ 3: 


Beatrice Creamery Company et al v. Anderson, 75 F. Supp. 363 
(1947) Validity of Order No. 68—Inapplicability of de minimis 
doctrine—De novo hearing—Assailed findings supported by evi- 


dence—Failure to spread parity upon record_-_----_-_--___---_- 6: 


C. J. Weiland and Son Dairy Products Company, Inc., v. Wickard, 
Secretary of Agriculture, 68 F. Supp. 93 (1946) Judicial review of 
Secretary’s order—Overpayments—Variation in total butterfat 


Chapman v. United States, 189 F. 2d 327 (1943) Validity of producer- 
settlement fand pravisione of act... ee 3 
Cosgrove et al. v. Wickard, 49 F. Supp. 232 (1943) Bona fide pro- 


Crull v. Wickard, 137 F. 2d 406 (1943) Findings of fact by Secretary 
as to petitioner’s status as handler sustained___-___-__-_-_--____--_- 3 
Crull v. Wickard, 40 F. Supp. 606 (1941) Scope of judicial review 
COE TI i crnipetingaisieacsciieg senses aaron ramen iaiaiiniaaiaaiaad 3 
2; Dairymen’s League Co-operative Association, Inc. v. Anderson, —— 
F. Supp. —— (1947) Order No. 27—Reclassification of milk—In- 
terpretation of Article III Section 2 (7)—Meaning of term 
“delivery to a purchaser”—Permissibility of classification based on 
plant movement rather than ultimate utilization—Stipulation by 
subordinate as to legal effect of admitted facts not binding upon 
Secretary or courts—Administrative proceeding—lInapplicability 
of strict rules of evidence—Hffect of failure to establish substantial 
injustice—Statutes—Consideration of exception to II-A classifi- 


Elm Spring Farm, Inc. et al. v. United States, 127 F. 2d 920 (1942) 


Co-operative associations—Handler, who is--------------------- 3: 





ducer—-Findings of Secretary nina oi tei ae 


Page 


72 


611 


692 


: 162 


: 819 


610 


> 446 


: 445 


*Cumulative Index-Digest of the court cases will be found in the December issue (No. 12) 


of Agriculture Decisions: 2 A. D. 870; 3 A. D. 1292; 5 A. D. 1027; and 6 A. D. 1334.—Ed. 
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CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 


Fairview Creamery, Inc. v. Wickard, 42 F. Supp. 757 (1942) Calculat- 
ing freight rates to determine allowances to creamery company-__- 3: 608 
Grandview Dairy, Inc. v. Jones, War Food Administrator, et al., 61 F. 
Supp. 460 (1945) Administrative law—Judicial review—Market 
service payments—Inapplicability of doctrine of res judicata to 
decisions of administrative officers and boards______--------_---_- 5: 510 
Grandview Dairy, Inc. v. Jones, War Food Adm’r, et al., 157 F. 2d 
5 (1947) Disallowance of market service payments upheld—Con- 
clusion—Findings—Substantial evidence________--------------- 6: 390 
Green Valley Creamery, Inc., v. United States, et al., 108 F. 2d 342 
(1939) Validity of Order No. 4—Construction of administrative 
a hs ee cal al la eee a 3:38 
H. P. Hood & Sons v. United States, 307 U. S. 588, 83 L. ed. 1478 
(1939) Amendment of milk order—Finding as to base period—Use 
of postwar period—Unavailability of statistics for prewar pe- 
riod—Validity of referendum—Right to vote—Vote by coopera- 
tives—Equalization fund—Reinstatement of amended milk order— 
Finding as to effectuation of policy of act—Constitutional law— 
Due process of law—Validity of equalization provisions of order__ 7: 919 
Hogansburg Milk Company, Inc. v. Jones, War Food Administrator, 
— F. Supp. — (1946) Order No. 27—Reclassification of milk—Bur- 
den of proof as to invalidity of market administrator’s action—Ad- 
ministrative law—Evidence—Weight of evidence—Limited au- 
thority of court to review Secretary’s action—Effect of failure to 
protest undue delay in making reclassification-___-__-_-_--_-_-____-__ 
La Verne Co-op. Citrus Ass’n et al. v. United States, 143 F. 2d 415 
(1944) Exhaustion of administrative remedy___-_-------__--_-__ 
M. H. Renken Dairy Co. v. Wickard, 45 F. Supp. 332 (1942) Order 
Na, 2/——Market service payments... __.__._.......-......- 
M. H. Renken Dairy Co. v. Wickard, 47 F. Supp. 212 (1942) Order 
Be tO NOD oo si ie enema caeiebe ace 
New England Dairies, Inc. v. Wickard, 51 F. Supp. 444 (1943) Order 
No. 4—Cooperative, when not a handler___-__________-__________ 
New York State Guernsey Breeders’ Co-op. v. Wickard, 141 F. 2d 
805 (1944) Limited character of judicial review of legality of 
Nr ca ete ramen 
Ogden Dairy Co. v. Wickard, Secretary of Agriculture, et al., 157 F. 2d 
445 (1946) Judicial review of War Food Administrator’s order— 


Cer SUDRIOT GIG DO sng ermmnaie 6: 269 
Parker v. United States, 153 F. 2d 66 (1946) Civil contempt—When 

contemnor released by discharge in bankruptcy__----------____~- 6: 862 
Parker v. United States et al., 126 F. 2d 370 (1942) Corporations— 

BRN Ne cians ie namie enemies 3:45 
Parker v. United States et al., 129 F. 2d 374 (1942) Corporations— 

CER Ee NCO OF COUT i si a enema enapenesamn 3:61 
Parker v. United States et al., 185 F. 2d 54 (1943) Corporations— 

Contemnpt—Comneneatory Te. nn eee 3:65 


Queensboro Farm Products, Inc. v. Wickard, 47 F. Supp. 206 (1942) 
Order No. 27—Use classification... 2 nnn wns 3: 212 
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€: Page Agricultural Marketing Agreement Act of 1937—Continued Volume : Page 
Queensboro Farm Products, Inc. v. Wickard, 137 F. 2d 969 (1943) 
3: 608 Order No. 27—Use claasification..__......-_..-=..--—....----. 3: 220 
Sauquoit Valley Farmers Cooperative, Inc. v. Wickard, 45 F. Supp. 
104 (1942) Strict compliance with prescribed temperature___._. 3: 684 
Shawangunk Co-op. Dairies, Inc. v. Jones, 59 F. Supp. 848 (1945) 
5: 510 Accounting by handler for milk received from producers____-~-- 5:124 
Shawangunk Co-op. Dairies, Inc. v. Jones, e¢ al., 153 F. 2d 700 (1946) 
Accounting by handler for milk received from producers_____-~-~ 5: 576 
3: 390 Shawsheen Dairy, Inc., 47 F. Supp. 494 (1942) Claims against milk 
hendier provable is hankraptey......... 25k es 3:619 
Sprague Dairy Company et al. v. Anderson, — F. Supp. — (1946) 
5:38 Validity of Order No. 69—Promulgation hearing record—Substan- 
tial evidence—Inclusion of contested county and townships in mar- 
I i circa cic nthe een remain pain nsc aera 6: 729 
f Stark et al. v. Wickard, 136 F. 2d 786 (1944) Standing of milk pro- 
ducer to seek court review of Secretary’s order_-__-------------- 3: 140 
Stark et al. v. Wickard, 321 U. S. 288 (1944) Right of producer to 
obtain court review of Secretary’s order___----.__-__-___----- 8:121 
: 919 United States v. Adler’s Creamery, Inc., 107 F. 2d 987 (1939) Handler 
I a a re ee eee eee 3: 1020 
; United States v. Adler’s Creamery, Inc., 110 F. 2d 482 (1940) Injunc- 
tion—Collection or payment of money_._.----.---------.----.~- 3: 1027 
' United States v. Burlington Sanitary Milk Company, Inc., (D.C. E. D. 
z of Wisconsin, 1944) Exhaustion of administrative remedy__-_-- 3: 1029 
United States v. Elm Spring Farm, Inc., et al., 38 F. 2d 508 (1942) 
Cooperative associations—Handler, who is__-------------------- 3: 532 


United States v. Green Valley Creamery, Inc., 59 F. Supp. 153 (1945) 

Civil contempt—Effect of discharge in bankruptcy upon collection 

OF COIRDONIORESS TO isc eee ee 6: 860 
United States v. H. P. Hood & Sons, Inc. et al., 26 F. Supp. 672 

(1939) Validity of Order No. 4—Constitutionality of Agricultural 

Marketing Agreement Act of 1937—Stare Decisis—Constitutional 

law—Delegation of legislative power—Due process of law—Find- 

ing as to base period—Country plant—Equalization fund—Inter- 

SUGGS COIRIIBNRO > = og te tere epee namie 7: 905 
United States v. Hogansburg Milk Company, Inc., 57 F. Supp. 297 

(1944) Administrative law—Effect of failure to exhaust adminis- 

trative remedies—Market administrator’s determination as to 





69 amounts due from handler to producers’ settlement fund__----~~ 6: 1034 
United States v. Levine, 129 F. 2d 745 (1942) Conviction of employee 
62 of market administrator of accepting bribe-___-.___-_._------_--~- 3: 615 
United States v. Martin (USDC, D. Mass., 1948) Civil contempt pro- 
5 ceedings—Effect of amendment of Secretary’s order subsequent to 
dunce Reha «Nenana fa a a eee 7: 494 
[ i United States v. Ridgeland Creamery Co., 47 F. Supp. 145 (1942) 
Exhaustion of administrative remedy__....-------------------~- 3: 626 
5 United States v. Rock Royal Co-Operative, Inc., et al., 307 U. 8S. 533, 


59 S. Ct. 993, 83 L. eu. 1446 (1939) Constitutionality of Act—Va- 
2 Hités ‘al Cie OR. Fin ha re dents sseanenels 2:391 








vu CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume: Page c 
United States v. Ruzicka et al., 152 F. 2d 167 (1945) Exhaustion of 
administrative remedy—Judicial review_-_------_---_-_-------- 5: 923 


United States v. Ruzicka et al., 329 U. S. 287 (1946) Distribution of 

enforcing authority between courts and Secretary of Agriculture_. 5: 931 
United States v. The Telling-Belle Vernon Co., a corporation, et al., 

(U.S. D. C. N. D. Ohio, E. D., 1948) Preliminary mandatory injunc- 

tion—Compliance with milk order while its validity questioned__ 7: 848 
United States v. Titusville Dairy Products Co., 63 F. Supp. 104 (1945) 

Mandatory injunction—Stay of administrative proceeding___--__ 5: 851 
United States v. Turner Dairy Co., 162 F. 2d 425 (1947) Court en- 

joining compliance with and restraining violation of milk market- 

ing order—Right of government to mandatory injunction to com- 

pel payment of amounts due under milk marketing order—Inter- 

Jocutory order—Winal decision... 5 es 7:52 
United States v. Turner Dairy Company, 166 F. 2d 1 (Feb. 18, 1948) 

Modification of judgment of lower court by appellate court—Filing 

of reports—Payment of sums due market administrator—Ex- 

haustion of administrative remedy—Finding of ascertainment and 

determination of parity price—Handler’s right to question con- 

stitutionality of legislation of administrative order—Power of 

court to determine validity of administrative order__.___._________ 7: 240 
Modification of its original opinion by Circuit Court of Appeals— 

Enforcement action—Right to stay of judgment—Exhaustion of 

PAIRIOIP BEING DOIIONG nis a ie ri medi ne wnigana ae 7: 246 
United States v. Western Fruit Growers, Inc., et al., 34 F. Supp. 

794 (1940) Power of Federal court to protect its jurisdiction____ 3: 434 
United States v. Wood et al., 61 F. Supp. 175 (1945) Administrative 

law—Exhaustion of administrative remedy—Action to enforce 

PO MIIMIR TOE WEEE COURIG os <p ee ae eRe 5: 418. 
United States v. Wrightwood Dairy Company, 315 U. S. 110, 62 S. Ct. t 

523, 86 L. ed. 726 (1942) Effect of intrastate commerce competition 


upon regulation of interstate commerce______--_--__---_-----_-_ 2: 778 
United States v. Wrightwood Dairy Company, 127 F. 2d 907 (1942) 

POROEE OT MOCTOtAry. GUGEE AC. cence ecatanqncsedunecnnwes 2: 789 
Vogt’s Dairies, Inc. v. Wickard, 45 F. Supp. 94 (1942) Producer, who 

is—Judicial review of administrative definition__________________ 3: 611 
Waddington Milk Co., Ine. v. Wickard, 140 F. 2d 97 (1944) Order 

PRO oe UR OTNI sti  escin i wt ongttno acim 3: 685 
Wawa Dairy Farms, Ine. v. Wickard, 56 F. Supp. 67 (1944) Judicial 

review of Secretary’s ruling—No trial de novo_______-_---__-___ 3: 930 
Wawa Dairy Farms, Inc. v. Wickard, 149 F. 2d 860 (1945) Validity of 

milk-receiving station differential__......__..____.-___._--_--____. 5: 716 


Western Fruit Growers, Inc., et al. v. United States, 124 F. 2d 381 
(1941) Power of Federal courts to enjoin prosecution of State court 
OS ntact Nc as cai te caneipoeiran disvate bn aad canola a wccmeaevaneaimloaal 3: 437 
Wetmiller Dairy & Farm Products Co., Ine. v. Wickard, Secretary of 
Agriculture, 60 F. Supp. 622 (1944) Classification of milk in ac- 
cordance with its utilization at second plant______-_____-_______-- 5: 845. 
Wetmiller Dairy & Farm Products Co., Inc. v. Wickard, 149 F. 2d 
330 (1945) Reclassification of milk by Secretary—Effect of market 
administrator’s acquiescence in IIIA classification__...__.__.___-_ 6: 730 





CUMULATIVE LIST OF COURT DECISIONS Ix 


e: Pag Commodity Exchange Act Volume: Page 
5 + 908 Board of Trade of Kansas City, Mo., et al. v. Milligan, U.S. Atty., et al., 

16 F. Supp. 859 (1936) Constitutionality of Commodity Exchange 
+931 Act—Interstate commerce—Adoption of necessary and convenient 

means by Congress to exercise its powers—Due process clause__. 8:97 


Board of Trade of Kansas City, Mo., et al. v. Milligan, U.S. Atty., et al., 

848 90 F. (2d) 855 (1937) Constitutionality of Commodity Exchange 
; Act—Purpose of Act—Evidence—Presumption of constitutionality 
of statutes—Presumption as to performance of duty by public offi- 








: 861 cials—Interstate commerce—Freedom of contract—Injunction__ 8: 102 
Board of Trade of the City of Chicago et al. v. Olsen, 262 U. S. 1, 43 
S. Ct. 470, 67 L. ed. 889 (1923) Constitutionality of Act-_-___--_--_ 2: 422 


Irving Weis and Company et al. v. Charles F. Brannan, Secretary 

52 of Agriculture, 171 F. 2d 232 (1948) Suspension of registration 
and trading privileges of future commission merchant and floor 
broker—Requirements of act relating to written records—Conceal- 

ment and evasion of provisions of act relating to written records— 

Duty of Government inspectors—-Administrative law—Review of 

act by appellate court as to appropriate. punishment—Limitation 

of judicial review of remedies or penalties—Effect of violation of 

240 aot ly parties Upon) PRFINOTEI DR 6 ono on cee ce ethene 
Moore v. Chicago Mercantile Exchange et al.; Bennett et al. v. 

Board of Trade of City of Chicago et al., 90 F. (2d) 735 (1987) 

246 Constitutionality of Commodity Exchange Act—Interstate com- 
merce—Congressional findings—Purpose of Act—Prohibition of 

34 wild forms of speculation—Duty of Circuit Court of Appeals rela- 
tive to Supreme Court decisions in determining constitutionality 


(Ms As 5 iin BS cdi Dickies cep anne at an 
Nelson v. Secretary of Agriculture, 133 F. 2d 453 (1943) Suspension 


7:1236 


” x TIO GA GINE DEIVINOROR. doe i shee an ceee 3: 825 
: Nichols & Co. v. Secretary of Agriculture, 131 F. 2d 651 (1942) Acting 
78 on ‘ober side of custamert traQee. on nse hs 3: 552 
Nichols & Co. et al. v. Secretary of Agriculture, 136 F. 2d 503 (1943) 
39 Oiipetting; whet constitutes. <0 46. nn 3: 1032 
Federal Seed Act 
1 E. K. Hardison Seed Co. v. Jones, 149 F. 2d 252 (1945) Cease and 
: deaist—Reods—TPalse labels... 5.5 en se 5: 227 
5 ri United States v. Dunn, 55 F. Supp. 5385 (1944) False seed advertise- 
WOW iodo oa es ei en ei nee ae 3: 937 
0 Grain Futures Act 
Bartlett Frazier Co. v. Hyde et al., 56 F. (2d) 245 (1982) Validity of 
5 provisions of Grain Futures Act relative to reports and inspection 
of records—Dismissal of bill in equity for want of equity_-_---~-- 8:112 
Bartlett Frazier Co. et al. v. Hyde, Secretary of Agriculture, et al., 
Z 65 F. (2d) 350 (1933) Constitutionality of Grain Futures Act— 
F ; 
Searches and seizures—Due process_.____-------------------~-- 8:116 
Packers and Stockyards Act, 1921 
| f Midwest Farmers, Inc. v. United States et al. ; Crosby et al. v. Same; 
; Barton v. Same, 64 Supp. 91 (1945) Suspension of registration— 
5: 309 


Unfair, unjustly discriminatory or deceptive practices_______-.--_ 








x CUMULATIVE LIST OF COURT DECISIONS 


Packers and Stockyards Act, 1921—Continued Volume: Page Pe 

Mirotznik et al. v. United States et al., 64 Supp. 635 (1946) Unau- 

thorized revocation of license—Denial of application for license of 

TIMIMOONMD ARERR me Set hn ee eet elk eee ed 5: 652 
Morgan et al v. United States et al., 298 U. 8. 468, 56 S. Ct. 906, 80 

L. ed. 1288 (1936) Fair hearing—Rate proceeding__-___----___--- 2: 498 
Morgan et al v. United States et al., 304 U. S. 1, 58 S. Ct. 773, 82 L. ed. 

1129 (1938) Fair hearing—Rate proceeding_-_---_------___--_---- 2: 507 
Nostrand Poultry Market, Inc. v. United States et al., 59 F. Supp. 245 

(1945) Denial of application for license—Constitutionality of act_. 5: 129 
Sioux City Stock Yards Company v. United States, 49 F. Supp. 801 

(1943) Cease and desist from refusing to render stockyard serv- 


RR a St eee gute Ae Be ae 2: 621 
St. Joseph Stock Yards Company v. United States, 11 F. Supp. 322 
(1935) Validity of stockyards rate order______---_-----__-___--. 8:1114 


St. Joseph Stock Yards Company v. United States, 298 U. S. 38, 56 S. 

Ct. 720, 80 L. ed. 1033 (1936) Validity of stockyards rate order__. 3:1138 
Stafford et al., v. Wallace, 258 U. S. 495, 42 S. Ct. 397, 66 L. ed. 735 

(2022): Gonmmbitutionality: OF Acts oe ns cs ete 2: 449 
United States et al. v. Morgan et al., 307 U. S. 183, 59 S. Ct. 795, 83 L. 

ed. 1211 (1939) Retention of funds pending determination of rate 


United States et al. v. Morgan et al., 313 U. S. 409, 61 S. Ct. 999, 85 
L. ed. 1429 (1941) Validity of rate order—Criticism of Supreme 
CIR ND ses sa i ee i eked eee Sees 2:533 
Perishable Agricultural Commodities Act, 1930 
A. J. Conroy, Inc. v. Weyl-Zuckerman & Co., 39 F. Supp. 784 (1941) 
Reparation—Failure to deliver without reasonable cause—Seller 
liable to buyer for loss due to latent defect—Judicial notice— 
Watery soft rot disease of field origin—Pamphlet published by De- 
partment—Passage of title—Title and risk passed to buyer, when— 
F. o. b. shipping point—Normal deterioration loss—Applicability 
of law of sales to act—Findings of Secretary accepted by court__ 7: 1133 
American Fruit Growers, Inc. v. Lewis D. Goldstein Fruit and Pro- 
duce Corporation, 78 F. Supp. 309 (1948) Want of jurisdiction 
of district court—Failure to file appeal from Judicial Officer’s 
decision within period required by act__----_------_-----_--_---- 7: 498 
Bacon Brothers v. Cad Heaton Fruit Company, — F. Supp. — (Dec. 
19, 1946) Constitutionality of act—Jurisdiction of Secretary—Di- 
versity of citizenship—Jurisdiction of district court—Appeal from 
el i is 5 bd b cians Jae baueee 6: 732 
Bacon Brothers v. Cad Heaton Fruit Company, — F. Supp. — (June 
30, 1947) Interest allowed on contract—Amount of attorney’s fee 
Gilowed counsel for. Ope bet Wa — sei ne do nie wens 6: 734 
Barker-Miller Distributing Co. v. Berman, 8 F. Supp. 60 (1934) Sec- 
retary’s order sustained by court—Assumption by court of juris- 
diction of Secretary—Effect of prima facie case made out by find- 
ings and order of Secretary—Proper manner of avoiding effect of 
finding of Secretary—Inapplicability of Statute of Frauds to trans- 
action involving purchasing agent of buyer—Damages—Perform- 
ance of duty by buyer in minimizing loss—Right of rediversion 
where buyer failed to acquire title to commodity_____-_.---____- 8: 224 
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Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 
Bell e¢ al. v. Main, 49 F. Supp. 689 (1943) Transaction constituting 
enle; 0G not coment non i ti eds 
): 652 Ernest B. Fadler Co. v. Hesser, 166 F. 2d 904 (1948) Rejection of 
commodity—Assent of seller to rescission—Implied warranty of 
3 498 merchantability—Implied warranty of suitable shipping condi- 
tion—Appeal—Defenses open on appeal from Secretary’s repara- 
: 507 tion order—Relationship of act to law of sales—Passage of title— 
Lae 06 vigkt of yemeinblen, Weiss sh ees 
: 129 Hoffman Banana Company v. Schultz Brokerage Co., a partnership, 
— F. Supp. — (1947) Attorney’s fee—Allowances as part of 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1940 ed. 601 et seq.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 et seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest, lists of decisions re- 
ported, statutes, orders, etc., construed, and statistical and other tables 
will be found at the end of No. 12 (December) issue of the Agriculture 
Decisions. 

Copies of monthly issues beginning with January of 1942 of the 
decisions will be available through the Superintendent of Documents, 
U.S. Government Printing Office, Washington 25, D. C. 
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345 UNITED STATES DEPARTMENT OF AGRICULTURE 
ie BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 
(A. D. 2021) 


In re ApMirAL Potato Corporation, New York, N. Y., e¢ als. AMA 
Doc. Nos. 87-1 through 87-7. Decided March 2, 1949. 


Motion for Dismissal of Petition, Without Prejudice, Granted 


Since the parties are agreed petitioners’ motion for dismissal of their petition 
under Section 8c (15) (A) of the act, without prejudice to any action on their 
part not inconsistent with the decisions on the application for interim relief, 
granted, and the petition is accordingly dismissed. 


Sculnick and Siegel, of New York, New York, and Kurland and Wolfson, of New 
York, New York, for petitioners. Messrs. Clarence H. Girard and Frank E. 
Callinan for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


On December 30, 1948, decisions and orders were entered in the 
above-entitled proceedings denying petitioners’ applications for in- 
terim relief in these proceedings under Section 8c (15) (A) of the 
Agricultural Adjustment Act (1933), as amended and as reenacted 
and amended by the Agricultural Marketing Agreement Act of 1937 
(7 U.S. C. 601 et seg.). Petitioners attack the validity of a regulation 
limiting the shipment of potatoes which was issued pursuant to Mar- 
keting Order No. 87, regulating the handling of Irish potatoes grown 
in the State of Maine, promulgated under section 8 of the act. 

On February 21, 1949, petitioners moved that their petitions be dis- 
missed without prejudice to any action on their part not inconsistent 
with the decisions on the applications for interim relief. On Febru- 
ary 24, 1949, respondent answered that it had no objection to the 
granting of the motion to dismiss. 

Accordingly, the motion to dismiss is granted. 
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244 COMMODITY EXCHANGE ACT 
(A. D. 2022) 


In re Garnac Gratn Company, Inc. CEA Doc. No. 45. Decided 
March 24, 1949. 


Suspension of Registration—Refusal of Trading Privileges—Fraud and Deceit 


Where in a disciplinary proceeding respondents were charged with having acted 
as a futures commission merchant without registering, having failed to re- 
port transactions, having bucketed customers’ orders, having kept false 
records, and having falsely reported to, deceived, and defrauded customers, 
and respondents in their answer denied any fraud or deciet, and denied that 
M. and P. had consummated the transactions involved, and admitted and 
explained some of the facts alleged in the complaint, it is ordered, after 
full hearing, that the registration of the respondent company as a futures 
commission merchant should be suspended for five days, and that all contract 
markets shall refuse all trading privileges thereon to respondent company, 
F. H., H. R. S., and G. L., for five days. 


Evidence—Lack of Proof of Fraud and Deceit 


While the records of respondent G. would seem to support the complainant’s 
allegations that fraud and deceit were practiced upon a customer, the evi- 
dence that the customer was kept informed of the true facts and approved 
all the actual transactions supports the conclusion that there was no fraud 
or deceit as conceded by the complainant. 


Violation of Act—Failure to Apply for Registration—Carelessness of Officer: 


While initial failure to apply for registration may well have been due to the 
carelessness of an officer who was later discharged for inefficiency, the con- 
tinuance in a regulated business without complying with valid requirements 
is not to be lightly regarded as a mere technical violation, and the remaining 
officers were more than merely negligent in failing to correct the discharged 
officer’s failure for so long. 


Violation of Act—Continuous Failure to Report 


Continuous failure to report within the period of a year when reporting positions: 
were involved should not be treated as mere isolated instances and shouldi 
not be disregarded under the circumstances here disclosed. : 


Violation of Act—Bucketing—Making False Records and Reports— 
Sections 4b (B) and 4b (D) of Act 


Recording, reporting, and accounting for the sale of wheat and corn futures not 
sold on a contract market constitutes bucketing in violation of section 4b (D),. 
and making false records and reports, in violation of section 4b (B) of the 
act. 


Violation of Act—Making False Records and Reports—Effects of Knowledge: 
and Consent of Customers 


Though knowledge and consent of customer prevent unlawful acts from being 
fraudulent or deceitful as far as the customer is concerned, such knowledge: 
and consent do not give truth to untrue records and reports nor repeal on 
excuse statutory provisions relative thereto. 
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Suspension of Registration—Extent of Sanctions Matter of Judgment—Weight 
Given to Recommendation of Officer Administering Statute 


While sanction should be a matter of judgment, weight should be given to the 
suspension recommended by complainant charged with the duty of adminis- 
tering the statute, and, considering the whole matter, a suspension of five 


days should be ordered here. 
Dismissal—Failure to Establish Violation of Act 


The evidence does not show that respondents M. or P. acted for respondent cor- 
poration in these transactions, or that respondent P. acted as an officer of 
the corporation although he held the title of Vice President, and hence the 
complaint against M. and P. should be dismissed. 

Mr. Benj. M. Holstein for complainant. Mr. Robert Perret, of New York City, 
for respondent. Mr. Jack W. Bain, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


This is a disciplinary proceeding under the Commodity Exchange 
Act (7 U. S. C. Chapter 1), instituted by a complaint signed by the 
Secretary of Agriculture, filed with the Hearing Clerk, Office of the 
Solicitor, on March 25, 1948. Garnac Grain Company, Inc., of New 
York, New York, and Fred Hediger, Jean Jacques Pasche, H. R. 
Schmid, George Lulie, and Erwin Minder, as its officers, were charged 
with having acted as a futures commission merchant without register- 
ing, having failed to report transactions, having bucketed customers’ 
orders, having kept false records, and having falsely reported to, de- 
ceived, and defrauded customers. Respondents were given 20 days 
to answer the complaint, and a hearing was set for May 12, 1948, in 
New York City. 

Jack W. Bain, Office of Hearing Examiners, was assigned as referee 
on April 7, 1948, and at respondents’ request extended the time al- 
lowed to answer and postponed the hearing. Respondents filed an 
answer and supplemental answer, denying any fraud or deceit, deny- 
ing that Minder and Pasche had consuminated the transactions in- 
volved, and admitting and explaining some of the facts alleged in 
the complaint. 

After post ponements at requests of the parties, a hearing was held 
before the referee in New York City on August 17, 1948. Benjamin M. 
Holstein of the Washington office, Office of the Solicitor, appeared for 
the Commodity Exchange Authority, the complainant, and Robert 
Perret of New York City appeared for respondents. William T. Bus- 
ter testified as a witness for complainant, and Frederick Rudolf Hedi- 
ger and Jean Jacques Pasche testified as witnesses for respondents. As 
there is now no serious dispute concerning the material facts, which 
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are shown below in the Findings of Fact, no summary or analysis of 
the evidence is set out here. 

After the hearing, on October 11, 1948, complainant filed suggested 
findings, etc., recommending suspensions for 15 days of the corpora- 
tion’s registration and of the trading privileges on contract markets of 
the corporation, Hediger, Pasche, Schmid, and Lulie. On October 12, 
1948, respondents filed suggestions and a brief, and on October 28 a 
supplemental brief, recommending dismissal because there was no 
fraud and the violations shown were technical, isolated, and 
unintentional. 

The referee issued his report on February 18, 1949, recommending 

- dismissal as to respondents Pasche and Minder but proposing findings 
of fact and conclusions to the effect that the other respondents had vio- 
lated the act substantially as charged in the complaint except as to the 
charge of having deceived and defrauded customers. The referee pro- 
posed a five-day suspension of the registration of Garnac Grain Com- 
pany, Inc., as a futures commission merchant and an order to contract 
markets to refuse all trading privileges thereon to Garnac Grain Com- 
pany, Inc., Fred Hediger, H. R. Schmid, and George Lulie for five 
days. 

Respondents thereafter filed a document stating that they did not 
except to anything in the referee’s report other than the sanctions 
proposed. They argued that a reprimand should suffice or that any 
suspension or registration or trading privileges should be suspended. 
Complainant filed no exceptions. Oral argument before the deciding 
oflicer was not requested. 

After consideration of respondent’s exceptions, it is believed that the 
referee’s proposed sanctions should be adopted for the reasons given 
in his report and contained also in this decision and order which are 
substantially as proposed by the referee. 


FINDINGS OF FACT 


1. Respondent Garnac Grain Company, Inc. (herein called Garnac), 
is a New York corporation whose principal place of business is 2 
Broadway, New York, New York. It enjoys membership trading 
privileges on The Board of Trade of the City of Chicago (the Chicago 
Board of Trade), a contract market. It was registered as a futures 
commission merchant for the year 1942, did not apply for registra- 
tion and was not registered as such from January 1, 1943, until Feb- 
ruary 17, 1948, but has been registered as such since the latter date. 

2. Respondent Fred Hediger, an individual residing at 10 Montague 
Terrace, Brooklyn, New York, was at all times material herein presi- 
dent of Garnac and a member of the Chicago Board of Trade. 
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3. Respondent Jean Jacques Pasche, an individual residing at 68 
Montague Street, Brooklyn, New York, was at all times material 
herein vice-president of Garnac and a stockholder and salaried 
employee of Andre et Cie., S. A., mentioned below, which was founded 
by his grandfather, George Andre, and is owned by the Andre family. 

4. Respondent H. R. Schmid, an individual residing at 225 Cumber- 
land Street, Brooklyn, New York, was at all times material herein 
treasurer of Garnac. 

5. Respondent George Lulie, an individual residing at 147-30 15th 
Drive, Whitestone, New York, was at all times material herein secre- 
tary of Garnac. 

6. Respondent Erwin Minder, an individual residing at 469 Wash- 
ington Avenue, Brooklyn, New York, at all times material herein held 
a power of attorney from Garnac. 

7. At all times material herein Andre et Cie., S. A., of Lausanne, 
Switzerland, Evera, S. A. C., of Montevideo, Uruguay, and Range 
Grain Company, Ltd., of Winnipeg, Canada, foreign corporations, 
were customers of Garnac, whose business was almost exclusively with 
a few foreign corporations, and not with domestic customers. 

8. On March 26 and five other days in 1946, and on 47 days in 1947, 
Garnac, acting as a futures commission merchant for Andre et Cie., 
its customer, received and transmitted orders for the purchase or sale 
of commodities named in the act for future delivery on the Chicago 
Board of Trade, a contract market, received and transmitted confir- 
mations of executions of such orders, extended credit in connection 
with them, and recorded the transactions. 

9. On 14 days in 1947 Garnac acted similarly with respect to Evera, 
S. A. C., its customer, and on seven days in 1947 with respect to Range 
Grain Company, Ltd., its customer. 

10. On August 28 and 20 other days in 1947, Garnac made contracts 
for the purchase or sale of corn or wheat for future delivery on the 
Chicago Board of Trade when it had, or by such contracts obtained, 
long or short positions in corn or wheat futures, respectively, exceed- 
ing 200,000 bushels, without reporting in accordance with regulations 
issued by the Secretary of Agriculture under section 41 of the act (7 
U.S. C. 61). 

11. As a result of prior transactions, the position of Andre et Cie. 
carried with Garnac was short 60,000 bushels of May 1947 corn futures 
on the Chicago Board of Trade on May 17, 1947. It was agreed be- 
tween Garnac and Andre that Garnac would “switch” this May posi- 
tion to July, which means that Garnac, for Andre’s account, would 
purchase 60,000 bushels of Chicago May 1947 corn futures (thus clos- 
ing out the short position in the May future) and sell 60,000 bushels 
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of Chicago July 1947 corn futures (thus establishing a 60,000 bushel 
short position in the July future). 

12. On May 22, 1947, Garnac sold 35,000 bushels of Chicago July 
1947 corn futures for Andre et Cie., but made record entries showing, 
and reported to Andre, that 60,000 bushels had been sold. About Sep- 
tember 8, 1947, Garnac confirmed to Andre that 60,000 bushels had 
been sold and rendered an account on that basis. The 25,000 bushels 
not actually sold were recorded and accounted for as sold at $1.6734 
per bushel. Against this reported sale was applied a purchase of 
25,000 bushels on July 23, 1947, at $2.18 per bushel, which resulted in 
a reported loss to Andre of $12,562.50, on which basis accounting was 
made. 

13. On July 22, 1947, Andre et Cie. was short with Garnac 90,000 
bushels of Chicago July corn futures. On July 23, 1947, Andre in- 
structed Garhac to switch this position from July to September, and 
Garnac replied that it had purchased for Andre 90,000 bushels of 
Chicago July corn futures (thus closing out the short July position) 
and sold 90,000 bushels of Chicago September corn futures (thus es- 
tablishing a short position in the September future), the sale of the 
September reported as made at 834¢ per bushel Jess than the purchase 
of the July. The reported sale of the September future was not made. 

14. Garnac recorded the reported sale of futures mentioned in Find- 
ing 13 as made at $2.0934 per bushel. . In accounting with Andre et 
Cie., Garnac applied, against this reported sale, purchases made in 
August 1947, which resulted in a loss to Andre of $17,612.50, includ- 
ing $337.50 commission. Stratton Grain Company, in accounting with 
Garnac for these August purchases, had applied them against August 
sales (not the reported July 23 sale), and this accounting showed a 
profit of $515. 

15. About October 29, 1947, Garnac received an order from Andre 
et Cie. to sell 5,000 bushels of Chicago December 1947 wheat futures 
at $2.95 per bushel. As the price was then above $2.95, Garnac thought 
the message was a mistake and asked for clarification. By the time 
the accuracy of the message was confirmed, the price was below $2.95 
and the order could not be executed. No sale was made, but Garnac 
confirmed the sale and accounted with Andre as if it had been made 
at $2.95. 

16. Andre et Cie. was fully informed concerning the progress, 
status, and results of all transactions for it mentioned herein, knew 
how such transactions were handled by Garnac, and approved. | 

17. Each transaction in futures mentioned herein could have been 
used to hedge, to fix the price of, and to deliver the commodity in- 
volved in interstate commerce. 
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18. In the transactions mentioned herein, respondents Hediger, 
Schmid, and Lulie acted for Garnac as its officers and within the scope 
of their authority. While respondent Pasche held the title of vice- 
president of Garnac, he was rather the representative of Andre than 
an officer of Garnac, in the usual sense, and the evidence does not show 
that he acted for Garnac in these transactions. There is no evidence 
that respondent Minder acted for Garnac in this connection. 


CONCLUSIONS 


The allegations of fraud and deceit were based upon the transac- 
tions with Andre et Cie. While Garnac’s records alone would seem 
to support these allegations, the evidence that the customer was kept 
informed of the true facts and approved all the actual transactions 
supports the conclusion that there was no fraud or deceit, and com- 
plainant has conceded that none was shown. 

Although Garnac may have had only a few customers in 1946 and 
1947, it concededly failed to comply with the statutory requirement 
that it register pursuant to section 4d of the act. The initial failure 
to apply for registration may well have been due to the carelessness of 
an officer who was later discharged for inefficiency, as claimed. The 
continuance in a regulated business without complying with valid re- 
quirements, however, is not to be lightly dismissed as a mere technical 
violation. The remaining officers were more than merely negligent 
in failing to correct the discharged officer’s failure for so long. 

Failure to report when reporting positions were involved violated 
section 4i of the act. We do not think that 21 instances of such failure 
in a year constitute mere isolated instances which may be disregarded 
under the circumstances before us. 

Recording, reporting, and accounting for the sales of wheat and 
corn futures not sold on a contract market constituted bucketing, in 
violation of section 4b (D) of the act, and making false records and 
reports, in violation of 4b (B). The knowledge and consent of Andre 
prevent these acts from being fraudulent or deceitful as far as the 
customer is concerned, but such knowledge and consent do not give 
truth to untrue records and reports, nor repeal or excuse the statutory 
provisions. As indicated by complainant, the records and reports 
might readily deceive Government authorities charged with the duty 
of keeping in touch with conditions in the commodity markets. 

Perhaps it should be said that there is no criticism of Garnac’s in- 
demnifying Andre for what they agreed was Garnac’s mistake in not 
executing the order mentioned in Finding 15. The method used is 
what was unlawful: recording, etc., a trade that was not made. 
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The number and variety of the violations discount the assertion that 
they were merely technical, isolated, and unintentional. Viewed as 
a whole, they constitute such disregard of applicable law as must be 
considered intentional on the part of those choosing to engage in a 
regulated trade or profession. 

The facts stated in Finding 18 indicate that as to respondents 
Pasche and Minder the complaint should be dismissed, and that the 
violations of Garnac were executed by its officers and agents, Hediger, 
Schmid and Lulie. There appears no reason for invoking different 
sanctions for the corporation and the executing officers. 

What the sanction should be is, as usual, a matter of judgment. 
Weight should be given to the suspension recommended by complain- 
ant, which is charged with the duty of administering the statute. 
Also to be considered, as respondents point out, is that the publica- 
tion of the charges, including fraud, has already damaged reputations 
in the eyes of persons who may never learn that we have found no 
fraud. Considering the whole matter, we think a suspension of five 
days should be ordered here, as set out below. 


ORDER 


The registration of Garnac Grain Company, Inc., as a futures com- 
mission merchant is suspended for five days, beginning on the 30th day 
after the date of this order. 

Beginning on the 30th day after the date of this order, all contract 
markets shall refuse all trading privileges thereon to Garnac Grain 
Company, Inc., Fred Hediger, H. R. Schmid, and George Lulie, for 
five days. 

As to Jean Jacques Pasche and Erwin Minder, the complaint herein 
is dismissed. 

A copy hereof shall be sent by registered mail to each respondent 
and to each contract market. 


(A. D. 2023) 


In re Market AGENCIES AT THE Kansas City Stock Yarps. P&S Doc. 
No. 311. Decided March 1, 1949. 
Increases in Temporary Rates and Charges 


Since the parties are agreed and there has been no objection, respondents’ pe- 
tition for increases in temporary rates and charges, granted, and, for good 
cause shown, this order shall become effective in less than 30 days. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. C. J. Kaney, of Kansas City, Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act 
1921, as amended (7 U.S. C. 181 et seg.). The respondents are now 
operating under an order dated March 8, 1948 (7 A. D. 198), which 
authorized the filing of tariff No. 8, providing for certain temporary 
rates and charges during the period beginning March 14, 1948, and 
ending March 13, 1949. This order also provided that respondents 
should continue to file with the Livestock Branch semi-annual reports 
showing revenues and statistical data regarding the character of reve- 
nues and expenditures. 

On February 1, 1949, the respondents filed a petition requesting 
authority to assess the rates and charges set forth in a certain tariff 
No. 9 which is a part of the petition. Notice of the petition was given 
to the public and to all interested persons by publication in the Federal 
Register on February 11, 1949, (14 F. R. 628). This notice set out 
all of the proposed rates. 

No objection to the action petitioned for has been filed, and on 
February 26, 1949, the Livestock Branch filed an answer recommend- 
ing that the petition be granted. 

Inasmuch as the parties are agreed and no objection has been filed, 
the respondents are authorized to assess the rates and charges set forth 
in the tariff No. 9 attached to the petition and published in the Federal 
Register. 

The respondent, who must prepare for and be ready to comply with 
this rule on its effective date, desires to have it effective on March 14, 
1949. All interested persons were afforded a period of 15 days within 
which to be heard on the proposed rule. The Packers and Stockyards 
Act requires that orders of this nature shall not be effective in less 
than five days after the date thereof and that no changes shall be 
made in rates or charges except after ten days notice to the public 
by the person making the charges unless the Secretary of Agriculture 
for good cause allows the change on less notice. Any undue delay 
in making the order effective may result in adversely affecting market- 
ing facilities. Accordingly, good cause is found for making this 
order effective in less than 30 days. 

This order shall become effective on the 14th day of March, 1949, 
and remain in effect for a period of one year following its effective 
date unless changed by another order during that period. 

Respondents shall continue to file with the Livestock Branch the 
semi-annual reports showing revenues and statistical data regarding 
the character of revenues and expenditures presently required. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 
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(A. D. 2024) 





Vermont Povuurry Ovtier v. JaAyBe Pouttrry Corporation. P&S 
Doc. No. 1832. Decided March 4, 1949. 


Dismissal—Consent of Parties 


Upon complainant’s request expressed in a letter dated February 21, 1949, ad- 
dressed to the Department, that the entire matter involved in this proceeding 
be dropped, the complaint involved herein is dismissed. 


Mr. Phil Kratky, of South Royalton, Vermont, for complainant. Mr. Morris 
Steinberg, of Long Island City, New York, for respondent. Mr. Jerome S, 
Ducrest, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In a complaint filed October 26, 1948, the complainant requested 
reparation in the amount of $117.86 from the respondent in connection 
with the sale of poultry to respondent on September 13, 1948. After 
an answer had been filed by respondent, the complainant, in a letter 
to the Department dated February 21, 1949, requested that the entire 
matter be dropped. 

Accordingly, the complaint herein is dismissed. Copies hereof 
shall be served upon the parties by registered mail or in person. 


(A. D. 2025) 


In re Marker AcGencires at OMAHA Union Stock Yarps, Omaua, 
Nepraska. P&S Doc. No. 148. Decided March 21, 1949. 


Increases in Rates and Charges—Effective Date of Order 


Inasmuch as the parties are agreed and no interested person has objected cer- 
tain increases in rates requested in respondents’ petition as amended are 
granted, and, for good cause shown, this order shall become effective in 
less than 30 days. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Mr. C. W. Winkler, of Omaha, Nebraska, for respondents. 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER 

This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 e¢ seq.). 

The respondents are now operating under an order dated February 
7, 1949 (8 A. D. 162), continuing in effect the order dated February 
24, 1948 (7 A. D. 129), to July 1, 1949. 
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On February 18, 1949, the respondents filed a Petition for Modifica- 
tion requesting that they be authorized to assess certain rates and 
charges set out in a Tariff No. 9 attached to the petition. 

Notice of the filing of the petition was published in the Federal 
Register on March 5, 1949. This notice set out in complete detail 
the rates petitioned for. No objection to the action requested has been 
received. 

The Livestock Branch has filed an answer recommending that the 
petition, as amended, be granted. 

Inasmuch as the parties are agreed and no interested person has 
protested the petition as amended is granted and the respondents are 
authorized to put into effect the rates and charges set out in Tariff No. 
9 attached to the petition as amended by the telegram filed on March 
4, 1949. 

The respondents who must prepare for and be ready to comply with 
this rule on its effective date desire to have it become effective on 
April 1, 1949. All interested persons have been afforded a period of 
15 days within which to be heard. The Packers and Stockyards Act 
requires that orders of this nature shall not be effective in less than 
five days from the date thereof and that no changes shall be made 
in rates or charges except after 10 days notice to the public by the 
person making the charges unless the Secretary allows the change on 
less notice for good cause. Undue delay in making this rule effective 
may result in adversely affecting marketing conditions. Accordingly, 
good cause is found for making this order effective in less than 30 days. 

This order shall be effective on April 1, 1949, and remain in effect 
for a period of one year. It is issued upon the condition that respond- 
ents continue to file the periodic reports containing statistical data 
which are presently required. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(A. D. 2026) 
In re Tur Peorta Union Stock Yarps Co. P&S Doc. No. 5. De- 
cided March 23, 1949. 
Increases in Rates and Charges 


Inasmuch as the parties are agreed and no protest has been received, authoriza- 
tion for current rates is extended for a period of two years. 


Mr, John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. C. B. Heinemann, Jr., of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921 as amended (7 U. S. C. 181 e¢ seg.). The respondent is now 
operating under an order issued on May 5, 1948 (7 A. D. 389), as 
modified by an order dated August 20, 1948, authorizing the charges 
currently in effect to and including May 1, 1949. 

On February 28, 1949, the respondent filed a petition for extension 
of the current order and the establishment of revised basic rates. On 
March 14, 1949, the respondent filed an amendment of the petition 
filed on February 28, 1949, which amendment withdrew the request 
for the establishment of revised basic rates and requested that an 
order issue continuing the current temporary rates in effect for a 
period of two years ending April 30, 1951. 

On March 21, 1949, the Livestock Branch, Production and Market- 
ing Administration, filed an answer recommending that the petition, 
as amended, be granted. 

Inasmuch as the parties are agreed the order of May 12, 1947 
(6 A. D. 425), as extended and modified is continued in effect to and 
including April 30, 1951, unless changed by further order before 
that date. 

The order of May 12, 1947, supra, and orders subsequent thereto 
were preceded by notices published in the Federal Register which 
afforded interested parties opportunities to be heard. No protests 
against the actions were received. This rule merely continues the 
present rates in effect on a temporary basis. In view of these circum- 
stances it is found that notice and public procedure on this rule 
are unnecessary. 

This order shall become effective on May 1, 1949. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 2027) 


In re Market Acenctes at St. Louis Nationa Stock Yarps. P&S 
Doc. No. 383. Decided March 23, 1949. 


Increases in Rates and Charges—Effective Date of Order 


Inasmuch as the parties are agreed and no protest has been received, respondents” 
petition providing for rate increases, granted, and, for good cause shown, 
this order shall become effective in less than 30 days. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Market Agencies at St. Louis National Stockyards, National Stock 
Yards, Illinois, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL CONSENT ORDER 


The respondents are now operating under a supplemental order 
issued on January 25, 1949, continuing in effect to and including April 
1, 1949, an authorization to charge and assess certain temporary rates 
and charges. 

By petition filed on November 30, 1948, respondents requested au- 
thority to put into effect certain proposed rates set out in a tariff 
No. 8 attached to and made a part of the petition. Notice of this peti- 
tion was published in the Federal Register on December 17, 1948 
[13 F. R. 7805]. This notice set out all of the rates petitioned for 
in detail. 

Subsequently, upon petition by the Livestock Branch and answer by 
respondents assenting to the petition of the Livestock Branch, the rates 
then in effect were continued in effect pending study of the matter by 
the parties. 

On March 17, 1949, after negotiation between the parties respond- 
ents filed a further petition requesting that an order be issued author- 
izing them to assess the selling and buying commissions set forth in 
a tariff also numbered 8 attached to the petition. 

The Livestock Branch has filed an answer agreeing with respond- 
ents’ statement to the effect that the tariff No. 8 attached to the peti- 
tion filed on March 17, 1949 provides for rates below the level sought 
by the previous petition and set out in the Federal Register on De- 
cember 17, 1948, swpra. In its answer the Livestock Branch recom- 
mends that the petition filed on March 17, 1949, be granted and that 
an order so providing be issued effective April 1, 1949. 

Inasmuch as the parties are agreed and no objection was filed in 
response to the notice of petition published December 17, 1948 the 
petition filed on March 17, 1949 is granted and respondents are au- 
thorized to file schedules corresponding to the tariff No. 8 attached 
to that petition. 

The petition filed November 30, 1948, providing for rates higher 
than those provided for in the petition filed on March 17, 1949, was 
published in the Federal Register. No protest against the action re- 
quested was received. It is found, therefore, that notice and public 
procedure on this rule are unnecessary. 

The respondents who must prepare for and be ready to comply with 
this order on its effective date, desire to have it become effective not 
later than April 1, 1949, which is the expiration date of the current 
order. All interested persons have been afforded a period of several 
months during which to be heard upon the request for rates higher 
than those authorized here. The Packers and Stockyards Act requires 
that orders of this nature shall not be effective in less than five days 
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after the date thereof and that no changes shall be made in rates or 
charges except after ten days notice to the public by the person making 
the charges unless the Secretary for good cause allows the change 
on less notice. Any undue delay in making this order effective may 
result in adversely affecting marketing facilities. Accordingly, good 
cause is found for making this order effective in less than 30 days. 

This order shall become effective on April 1, 1949, and remain in 
effect for a period of one year following that date. 

The respondents shall continue to file the quarterly reports dis- 
closing the results of their operations. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(A. D. 2028) 


In re St. Paut Union Strocxyarps Co. P&S Doc. No. 1211. Decided 
March 25, 1949. 


Modification of Rates and Charges—Effective Date of Order 


Inasmuch as the parties are agreed and no objection has been received, respond- 
ent is authorized to assess rates petitioned for, and, for good cause shown, 
this order shall become effective in less than 30 days. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Ashley Sellers, of McFarland and Sellers, Washington, D. ©., 
for respondent, 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 et seg.). The respondent is now 
operating under an order issued on April 1, 1948 (7 A. D. 282), pro- 
viding for certain temporary rates for stockyard services. 

On February 17, 1949, respondent filed a petition requesting certain 
modifications of its current authorization. Notice of this petition was 
published in the Federal Register on March 2, 1949. This notice set 
out the proposed modifications in detail. 

The Livestock Branch has filed an answer recommending that the 
petition be granted. 

Inasmuch as the parties are agreed, and no objection has been re- 
ceived, the petition is granted and the respondent is authorized to put 
the charges provided for in its petition into effect. 

The respondent who must prepare for and be ready to comply with 
this rule on its effective date desires to have it become effective as 
quickly as possible. All interested persons have been afforded a pe- 
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riod of 15 days during which to be heard on the rule. The Packers 
and Stockyards Act requires that orders of this nature shall not be 
effective in less than 5 days after the date thereof and no changes 
shall be made in rates or charges except after 10 days notice to the 
public by the person making the charges unless the Secretary of 
Agriculture for good cause allows the change on less notice. Accord- 
ingly, good cause is found for making this order effective in less than 
30 days. It shall become effective on the 6th day from the date hereof. 

Copies hereof shall be served upon the parties by registered mail 


or in person. 


(A. D. 2029) 


PACA Doc. No. 4874.* Decided March 2, 1949. 


Dismissal—Delivered Sale—Failure to Prove Breach of Warranty 

Where complainant contends potatoes purchased from respondent on delivered 
basis were not up to grades warranted because of percentage of decay found 
on arrival at point three days after diversion by complainant from destina- 
tion named in contract, held, evidence insufficient to show that potatoes 
were not of grades warranted at destination named, where potatoes were 
“early” variety, the shipment occurred in midSummer and car was not 
re-iced after diversion, and complaint should be dismissed.** 


Mr. Samuel L. Rosenblatt of Spiegel & Rosenblatt, of Chicago, Illinois, for com- 


plainant. Mr. C. Clyde Barker, of Denver, Colorado, for respondent. Mr. 
Rogers N. Robinson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
On January 23, 1946, complainant filed an informal complaint and 
on October 30, 1947, a formal complaint against respondent seeking 
damages for an alleged breach of contract arising out of the sale by 
respondent to complainant of a carload of potatoes. The basis of 
complaint is that the potatoes in question failed to conform in quality 
and condition with that required by the contract of sale. 

A copy of the formal complaint and a copy of the report of inves- 
tigation made by the Department were served upon respondent on 
December 10, 1947. A copy of the report of investigation was also 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 


Subject-Index in this issue of Agriculture Decisions.—Ed. 
832846—49——_3 
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served on the complainant on November 24, 1947. Respondent filed 
an answer on January 27, 1948, in which the transaction is admitted 
but liability is denied. 

Formal hearing was held at * * *, on June 18, 1948, at which 
both parties were represented by counsel. No witnesses appeared but 
counsel for both parties offered documentary evidence. 


FINDINGS OF FACT 


1. Complainant, * * *, is an individual doing business as the 
* * *, whose business address is * * *, 

2. Respondent, * * *, is a corporation whose address is 
* * *, At the time of the transaction involved in this proceeding, 
respondent was licensed under the act. 

3. On July 20, 1945, respondent by oral contract sold to complain- 
ant the potatoes contained in car NRC 6988, consisting of 300 sacks of 
U.S. No. 1, Size A, cobblers at $3.54 per sack; 10 sacks of U. S. No. 
2, Size A, Cobblers at $3.24 per sack; 30 sacks of Colorado No. 3, Size 
A, cobblers at $3.24 per sack; and 20 sacks of U. S. No. 1, Size B, 
cobblers at $3.14 per sack, delivered * * * for a gross price of 
$1,254.40. Respondent forwarded to complainant an invoice show- 
ing the delivered price of $1,254.40, less freight and refrigeration 
charges of $251.94, or a net amount payable by complainant to respond- 
ent of $1,002.46. Respondent forwarded for collection a sight draft 
for $1,002.46. 

4, A Federal inspection completed on the morning of July 20, 1945, 
showed that the potatoes in car NRC 6988 contained no soft rot and 
conformed to the grade and size requirements of the contract of sale. 

5. Car NRC 6988 was shipped from * * *, on July 20, 1945, 
was iced at * * *, the first icing station, on July 21, 1945, with 
8,900 pounds of ice, and again at * * *, on July 22, 1945, with 
4,000 pounds of ice, but was not thereafter re-iced. 

6. Complainant ordered the car diverted in transit tothe * * *, 
which in turn resold the car to a customer in * * *, on or about 
July 26, 1945. Upon arrival the customer rejected the potatoes. 

7. An inspection of the potatoes made by the Railroad Perishable 
Inspection Agency in * * *, on July 26, 1945, showed them to be 
“Generally free from serious defects for grade as marked, slightly 
dirty, dry, firm, brittle, feathered and only fairly well matured— 
Sound to 22% average 3% Decay in No. One grade and 5 to 6% Decay 
in No. 2 and No. 3 grades—Decay is Slimy Soft Rot, nearly all second- 
ary to Sunscald and now leaking and spotting 50 to 55% of sacks 
thruout load.” 
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8. The final inspection by the R. P. I. A. on July 28, 1945, after the 
car was unloaded, showed that the decay had increased to an average 
of 4 percent in the potatoes which graded U. S. No. 1 at shipping 
point and 8 percent in those which had been graded U. S. No. 2. 
No change was reported in the Colorado No. 3 potatoes. 

9. Complainant resold the potatoes for the alleged net amount of 
$65.74. No evidence was submitted to substantiate the alleged sale, 
either as to time, prices received, or expenses incurred. 

10. On January 12, 1946, complainant paid respondent the net price 
of $1,002.46. 

11. An informal complaint was filed on January 23, 1946, and 
within nine months from the time the cause of action accrued. 


CONCLUSIONS 


Complainant alleges in the formal complaint, in substance, that 
respondent sold to complainant sacks of potatoes of specified Federal 
or State grades and sizes for “a net amount of $1,002.46 delivered to 
* * *” Tn its answer respondent admits the allegation of the 
complaint as to the agreed terms of the contract of sale. Complainant 
alleges further that respondent failed to furnish potatoes of the kind, 
grade, and quality specified in the contract; that the potatoes were 
resold by complainant for net proceeds of $66.74; and that com- 
plainant sustained a loss of $935.72, the difference between the net 
invoice price of $1,002.46 and $66.74. 

At the oral hearing, the attorney representing complainant offered 
the formal complaint and attached exhibits in evidence and they were 
admitted without objection. On behalf of respondent, the Federal 
shipping point inspection certificate was admitted in evidence. Each 
attorney also stated the position of the party he represented. From 
the transcript, it appears to be the contention of complainant that 


the potatoes were not in suitable shipping condition at the time of 
* * * The contention of respondent is that com- 


shipment from 
* * * pbecause it resold and 


plainant accepted the potatoes at 
diverted them without respondent’s knowledge or consent and without 
inspecting them at * * *. It is contended further that any de- 
terioration occurred solely by reason of, and during the time of the 
diversionto * * *, 

The sale of produce by grade on a delivered basis, in the absence 
of any agreement to the contrary, means that the seller assumes all 
risks of loss and damage in transit not caused by the buyer and the 
produce must meet all the requirements of the grade at the time of 


delivery at the destination named in the contract.'| Complainant’s 








17 CFR, Cum. Supp., 46.24 (p). 
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contention as to lack of suitable shipping condition appears to be 
inapplicable in this proceeding since a warranty of suitable shipping 
condition ordinarily arises only in a sale of an f. o. b. basis.’ Com. 
plainant has neither alleged nor offered evidence that the parties 
agreed to such warranty here. The question for determination, there- 
fore, is whether the potatoes were of the specified grades on arrival 
at * * * on July 23, 1945. 

The U. S. Standards for Potatoes, revision of June 1, 1942, pro- 
vides a tolerance for defects in the U. S. No. 1 and U. S. No. 2 grades 
as follows: 

“In order to allow for variations other than size incident to proper grading 
and handling, not more than 6 percent of the potatoes in any container may be 
below the requirements of the grade but not to exceed one-sixth of this amount, 
or 1 percent, shall be allowed for potatoes affected by soft rot or wet breakdown. 
In addition, not more than 5 percent may be damaged by hollow heart and 
internal discoloration.” 


The evidence shows that the potatoes were shipped from * * * 


on June 20, 1945, and at that time were of the grades specified, with 
no decay. The carload arrived at * * *, at 8:10 p. m., July 23, 
1945, no inspection being made, and was reconsigned to * * * 
several hours later at complainant’s order. The condition of the 
potatoes in * * *, on July 26, is only material to the extent that 
it indicates the probable condition of the potatoes in * * * on 
July 23. The potatoes were “early” potatoes, the shipment occurred 
in midsummer, and the car was not re-iced after July 22, all of which 
factors tend to be conducive to deterioration. Under these circum- 
stances, it may not be said that the condition of the potatoes at 
* * * is sufficient proof that the potatoes were not of the specified 
grades three days earlier. Complainant has failed to sustain the 
burden of proving a breach of contract on the part of respondent. 

It is also noted that complainant’s proof of the alleged loss consists 
of the allegation in the formal complaint in which it is stated that 
the carload was resold for a net of $66.74. Complainant submitted 
no evidence whatever as to the details of this resale, such as the date 
or dates on which sales were made, the gross proceeds, or the expenses 
deducted. Even if we had found that respondent breached the 
contract, we would be compelled to hold that complainant has not 
proved his damages. 

The complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


27 CFR, Cum. Supp. 46.24 (i). 
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Irvine J. Oxun v. M. S. Totepo Company. PACA Doc. No. 4953. 
Decided March 2, 1949. 


Failure to Pay Deficit 


Where complainant has proved that, in accordance with the agreement of the 
parties, he sold a carload of lettuce on consignment from respondent, but 
that a deficit was incurred, and where respondent alleged negligence on the 
part of complainant in making the sale, but failed to prove such defense, 
held, that reparation should be awarded complainant for the amount of the 
deficit incurred by him, plus interest.* 


Principal and Agent—Duty of Agent to Notify Principal 


It is the duty of an agent to inform his principal of every fact in relation to his 
agency which comes to his knowledge and which may reasonably be deemed 
important for the principal to know for the protection or promotion of his 


interests.* 

Mr. David Siskind, of New York, New York, for complainant. M. 8. Toledo 
Company of Los Angeles, California, respondent pro se. Mrs. Ilene M. Crig- 
ler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a, et seq.). 
Complainant alleges that he entered into an agreement with respond- 
ent for the sale on commission by complainant of a carload of lettuce 
for the account of respondent; that the car was diverted; and that 
complainant paid all railroad, refrigeration, and other charges thereon 
and sold the lettuce, but that sale of the produce resulted in net pro- 
ceeds amounting to less than the charges paid thereon by complainant. 
Complaint was filed to recover $230.32, which is alleged to be the defi- 
eit incurred, including complainant’s brokerage, in connection with the 
transaction. 

A copy of the report of investigation was served upon complainant 
on May 5, 1948. A copy of the report of investigation, together with 
a copy of the formal complaint, were served upon respondent on May 
11,1948. Thereafter, respondent filed an answer in the case in which 
the position was taken that the losses sought to be recovered were 
incurred through complainant’s negligence. Inasmuch as the amount 
involved is less than $500, the case is handled in accordance with the 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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shortened method of procedure. An opening statement of facts was 
filed by complainant, respondent filed an answering statement of facts, 
and on November 10, 1948, complainant filed a reply thereto in affidavit 
form. The latter document concluded the submission of pleadings in 
the proceeding. 

FINDINGS OF FACT 


1. Complainant, Irving J. Okun, is an individual, whose post oflice 
address is 31 Jay Street, New York, New York. 

2. Respondent is a partnership, composed of Morris S. Toledo, Bes- 
sie Toledo, and Jack Keller, doing business as M. S. Toledo Company, 
whose post oflice address is 216 South Water Market, Chicago, Illinois. 
At the time of the transaction involved here, respondent was subject 
to license under the act. Respondent was issued a license on August 
13, 1946. 

3. On or about April 27, 1946, in the course of interstate commerce 
and through Al Kaiser & Bros., a broker located at Chicago, Illinois, 
who acted as agent for respondent herein, respondent offered to divert 
to complainant a carload of lettuce for sale on commission by com- 
plainant for respondent’s account. Complainant accepted the offer 
and on or about the same date the car, PFE 43543, which had origi- 
nated at Salinas, California, and was then on track at Pittsburgh, 
Pennsylvania, was diverted to complainant at New York City. There- 
after, complainant accepted delivery of the car at New York City and, 
in accordarice with the agreement of the parties, sold the lettuce for the 
account of respondent at the highest prices obtainable. The sale 
resulted in gross proceeds of $408.75. 

4. Complainant paid all freight, cartage, and other charges on the 
shipment. These charges, together with complainants commission of 
$32.70, computed at 8 percent, resulted in total charges against the 
shipment of $639.07, or a deficit on the transaction of $230.32. 
Although requested to do so, respondent has failed and refused to pay 
complainant the deficit incurred, or any part thereof. 

5. Prior to the time the lettuce herein was diverted by respondent 
to complainant, the shipment was on track at Pittsburgh, Pennsyl- 
vania, consigned to the Steel City Fruit Company of that City. A 
representative of the consignee inspected the car while it was at Pitts- 
burgh and advised Al Kaiser, respondent’s agent, that, in the opinion 
of the Steel City Fruit Company, the lettuce was not worth freight 
charges and should be dumped. 

6. Informal complaint was made in this proceeding on November 
19, 1946, which was within nine months after the cause of action 
alleged herein accrued, 
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CONCLUSIONS 


In its formal answer filed in this proceeding, respondent does not 
seriously contest complainant’s allegations with respect to the nego- 
tiation of the agreement between the parties, the diversion of the car 
to complainant, nor does respondent challenge complainant’s assertion 
that the lettuce was sold at the highest prices obtainable. During the 
course of the investigation of the informal complaint filed herein, 
respondent made some contention that he had issued instructions to 
the broker not to consign the car unless freight charges could be ob- 
tained. However, the broker denied ever having received such in- 
structions, and the contention has been abandoned by respondent. 

The only real defense raised by respondent is, in substance, that 
complainant was negligent in accepting the shipment. Respondent 
argues that, in order to properly protect the interests of its principal, 
there was a duty upon complainant, when the poor condition of the 
shipment became known to it, to so notify respondent before pro- 
ceeding with the sale of the produce. Respondent further alleges that, 
had it been so notified by complainant, it could have avoided further 
loss by abandonment of the lettuce to the railroad. It is, of course, a 
general rule of law that it is the duty of a factor to inform his principal 
of every fact in relation to his agency which comes to his knowledge 
and which may reasonably be deemed important for the principal to 
know for the protection or promotion of his interests. Meecham on 
Ageney. 2d ed., Sec. 2532. This principle has been applied by the 
Secretary in decisions rendered pursuant to the act. E. g., A. B. 
Cohen Co. v. Schley Bros., 6 A. D. 830. 

In this case, however, the record shows that respondent’s agent had 
been notified by a dealer in Pittsburgh, to whom the car had originally 
been consigned and who had inspected the lettuce prior to diversion 
of the shipment to complainant, that, in the dealer’s opinion, the let- 
tuce would not bring freight charges and should be dumped. It is 
clear, therefore, that respondent actually knew, or at least is charge- 
able with knowledge of, the condition of the produce before consign- 
ment was made to complainant ; and that respondent elected, neverthe- 
less, to divert the shipment to New York. So far as we know, the 
condition of the produce was substantially the same when it reached 
New York as it was at Pittsburgh. If respondent did not consider 
that abandonment was justified at Pittsburgh, why should he be al- 
lowed to complain ‘that complainant did not think it should be 
abandoned at New York? Respondent also relies upon the contention 
that complainant did not notify him of the condition of the shipment 
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at New York, but any such notice would merely have shown facts of 
which respondent was already aware. 

Since respondent alleges negligence on the part of complainant, 
respondent has the burden of proving such negligence. The mere fact 
that complainant accepted the shipment and then sold it at a loss may 
indicate error of judgment, but it does not, in our opinion, prove 
respondent’s point. There is no other proof. 

We conclude that respondent’s contentions herein are without merit, 
and its failure to pay the deficit incurred is a violation of section 2 
of the act for which reparation in the amount of $230.32, with interest, 
should be awarded complainant. The facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay com- 
plainant, as reparation, $230.32, with interest thereon at the rate of 
5 percent per annum from May 15, 1946, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2031) 


G. R. Barra Company v. Suwon Worrr Propuce Company. PACA 
Doc. No. 4844. Decided March 3, 1949. 


Failure to Accept and Pay Purchase Price 


Where respondent refused to accept delivery and to pay the agreed purchase 
price for peaches and cauliflower shipped by complainant in compliance with 
the terms of the contract, held, the failure of respondent to accept and pay 
is a violation of the act for which reparation should be awarded complainant.* 


Damages—Reasonable Charge for Care and Custody of Commodity 


Where evidence shows that complainant delivered goods in accordance with the 
terms of the contract, held, it is entitled to recover a reasonable charge for 
the care and custody of the goods.* 


G. R. Barth Co., of San Francisco 11, California, complainant pro se. Mr. Harry 
Gershenson, of St. Louis, Missouri, for respondent. Mr. John T'. Pearson, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 





*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Complainant, G. R. Barth Company, a food broker, brings this action 
as assignee of the Frostcraft Packing Company, which sold peaches to 
the respondent and as assignee of the Dempsey-Hudson Packing Com- 
pany, which sold cauliflower to the respondent. Copies of the formal 
complaint and report of investigation were served upon the respond- 
ent by registered mail on November 21, 1947. A copy of the report 
of investigation was served upon the complainant in like manner on 
November 24, 1947. 

The formal complaint alleges that in April 1946 the respondent 
entered into written contracts with complainant’s assignors, whereby 
the respondent agreed to purchase 100 cases of peaches and 50 cases 
of cauliflower f. o. b. California, and that the commodities were there- 
after shipped in interstate commerce from California to respondent in 
St. Louis, Missouri, who refused to accept delivery or pay for the 
produce. The commodities were placed in storage and the complaint 
is for the recovery of the contract purchase price, plus storage charges. 

Respondent filed an answer admitting the contract but denying that 
the peaches met contract requirements and excused his failure to ac- 
cept delivery of the cauliflower on the ground that the draft covered 
both commodities and would not be surrendered by the bank upon 
tender of the price of the cauliflower only. Respondent, therefore, 
denies any indebtedness whatever to complainant in connection with 
the transactions. 

Both parties waived oral hearing, and the issues have been deter- 
mined in accordance with the shortened procedure provided by the 
rules of practice. Complainant filed its opening statement of facts 
on February 25, 1948, and respondent filed its answering statement on 
May 5, 1948. A statement in reply was filed by complainant on June 
2, 1948, 

In its opening statement complainant repeats in substance the alle- 
gations of the complaint, including the fact that the peaches had 
been actually processed in a packing plant other than that owned by 
Frostcraft Packing Company but that the processing was conducted 
under the supervision of Frostcraft employees and with the use of 
some of its equipment. Complainant claims that merchantable prod- 
uce was delivered; that respondent not only had no right to reject, 
but also, due to a contract provision, had no right to inspect the com- 
modities; that the peaches were packed under the Frostcraft label, 
packed by Frostcraft and received a grade of “B” or better; and 
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finally that respondent had no excuse for failing to take the cauli- 
flower, since respondent, having no right to reject the peaches, should 
have taken up the single draft covering both commodities. 

Respondent in his answering statement claims that the peaches 
were substandard; that the trade practice is that, unless otherwise 
specified in the contract, frozen fruits are to be Grade “A”; and that 
the peaches had not been packed in the Frostcraft plant. 

Complainant subsequently resold the peaches and cauliflower. Evi- 
dence concerning the resale and storage charges is contained in a sup- 
plemental report of investigation served on both parties. 


FINDINGS OF FACT 


1. Complainant, G. R. Barth Company, is a California corporation 
whose address is 210 California Street, San Francisco, California. 

2. Respondent, Simon Wolff, is an individual doing business as 
Simon Wolff Produce Company, whose address is 707 North Fourth 
Street, St. Louis, Missouri. At the time of the transactions herein 
complained of respondent was licensed under the act. 

3. Complainant is the real party in interest in this proceeding as 
assignee of Frostcraft Packing Company and Dempsey-Hudson 
Packing Company. 

4. On April 18, 1946, complainant’s assignor, Frostcraft Packing 
Company, by contract in writing, agreed to sell to the respondent one 
hundred 40-pound cases of quick frozen sliced Elberta peaches under 
packer’s label, “Firm at Packer’s Opening or O. P. A. Ceiling if 
ceilings in effect at time of shipment,” f. o. b. San Jose, California, 
and pursuant to the terms of this contract Frostcraft Packing Com- 
pany on January 4, 1947, shipped in the course of interstate commerce 
from California to respondent at St. Louis, Missouri, the kind, 
quality, and quantity of peaches called for in the contract at packer’s 
opening price of 1334 cents per pound, or $550, plus prepaid freight 
and icing charges of $93.52. 

5. On April 18, 1946, complainant’s assignor, Dempsey-Hudson 
Packing Company, by contract in writing, agreed to sell to the 
respondent fifty 24-pound cases of quick frozen cauliflower under 
packer’s label, “Firm at Packer’s Opening or O. P. A. Ceiling if 
ceilings in effect at time of shipment,” f. o. b. Salinas, California, 
and pursuant to the terms of this contract Dempsey-Hudson Packing 
Company on January 4, 1947, shipped in the course of interstate 
commerce from California to respondent at St. Louis, Missouri, the 
kind, quality, and quantity of cauliflower called for in the contract: 
at packer’s opening price of 25 cents per pound, or $300. 
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. One draft covering both the peaches and cauliflower was drawn 
on eae who refused to pay it and accept the shipments. 

7. One of the express terms of the contracts between complainant’s 
assignors and the respondent relating to inspection and acceptance 
reads in part as follows: 

“Inspection.—If the buyer expresses desire, in writing prior to beginning 
of pack, buyer shall have privilege of inspecting geods covered by this contract 
when being packed or at point of shipment within three days after being 
advised by telegraphic notice that goods are ready for inspection. Should 
buyer fail to exercise right of inspection, as hereinabove specifically stated, 
buyer shall be deemed to have approved of the quality and/or quantity of the 
goods covered by this contract and to have waived further or other right of 
inspection.” 

8. There is no trade practice to the effect that frozen fruits will be 
Grade “A” when grade is unspecified in the contract of sale. 

9. The peaches delivered pursuant to the contract were merchanta- 
ble. 

10. Complainant resold the cauliflower on October 13, 1948, and the 
peaches on November 1, 1948, for a total price of $638. Storage 
charges amounted to $235.18. Complainant was damaged in the 
— of $540.70. 

The formal complaint was filed on September 22, 1947, which 


was "ice nine months after the cause of action accrued. 


CONCLUSIONS 


At the time of tender of the goods, the sole reason given by re- 
spondent for refusing to accept and pay for the cauliflower was that 
the draft forwarded by the complainant covered both the peaches 
and cauliflower, making it impossible for respondent to take the 
‘auliflower alone. This raises the question whether respondent was 


justified in refusing to accept and pay for the peaches. If he was 


not, then the fact that both shipments were covered by one draft 
is No excuse. 

Apart from any question as to the quality of the peaches, the 
respondent was not justified in refusing and failing to pay for them, 
because he was bound by the language of his contract regarding 
inspection and acceptance. His failure to request and conduct the 
inspection at shipping point, as provided for by the contract, con- 
stituted a waiver of inspection by the respondent, insofar as it affected 
the liability of complainant’s assignor for an inferior quality of 
peaches. 

Furthermore, there is evidence of an inspection of the produce 
by an employee of the United States Department of Agriculture 
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which established the fact that the peaches were Grades “A” and 
“B” or, in other words, merchantable. The contract did not specify 
that the peaches were to be of any particular grade. Consequently, 
failure of the respondent to accept delivery and to pay the contract 
price for the peaches was wrongful and entitled complainant to 
prevail in an action for the contract price, since this is a case where 
title had passed to the buyer (Section 63(1) Uniform Sales Act). 

After filing its complaint herein, complainant resold the peaches 
and cauliflower for $638, which sum must be deducted from the con- 
tract price of $943.52. 

The complainant claims as damages not only the difference between 
the contract price and the resale price, but also the storage charges 
incurred up until the time of resale, amounting to $235.18. Section 
51 of the Uniform Sales Act provides in part that: 

“When the seller is ready and willing to deliver the goods, and requests the 
buyer to take delivery, and the buyer does not within a reasonable time after 
such request take delivery of the goods, he is liable to the seller for any loss 
occasioned by his neglect or refusal to take delivery, and also for a reasonable 
charge for the care and custody of the goods.” 

The respondent, on whom lies the burden of proof, has not alleged 
nor introduced evidence to the effect that the time before resale or 
the amount of storage charges was unreasonable. We therefore 
have no occasion to doubt that both were reasonable. (Higgins et al. 
v. California Prune and Apricot Growers, Inc., 16 F. 2d 190) 

The fact that Frostcraft Packing Company utilized the facilities 
of another packer in processing the peaches did not justify the re- 
spondent in his refusal to accept delivery and pay for the produce, 
since merchandise of the kind and quality called for in the contract 
was tendered by the complainant’s assignor. 

Respondent’s failure to pay the contract price of $850, the prepaid 
freight and icing charges of $93.52, and the storage charges of $235.18, 
less $638 realized by the complainant upon the resale of the produce, 
or $540.70, is a violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $540.70, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $540.70, with interest thereon at 
the rate of 5 percent per annum from February 1, 1947, until paid. 

The facts set forth herein shall be published. 

Copies hereof shall be served on the parties. 
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(A. D. 2032) 
PACA Doce. No. 5033.* Decided March 3, 1949. 


Dismissal—Settlement Between Parties 


Complaint for reparation dismissed upon receipt of notice from complainant that 
the dispute has been amicably settled. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C., 1946 ed., 499a e¢ seg.), complainant 
filed a formal complaint against the respondent on April 5, 1948, 
alleging failure on the part of the respondent to make delivery of a 
‘arload of apples in accordance with the contract of purchase and 
sale entered into by the parties in October 1947, and seeking a refund 
of the balance of the agreed purchase price not previously returned by 
respondent. 

Copies of the formal complaint and the report of investigation were 
served upon respondent on July 3, 1948, and a copy of the report of 
investigation was served upon complainant on July 2, 1948. Respond- 
ent filed an answer to the complaint on October 4, 1948, and requested 
an oral hearing. 

Prior to the setting of a date for the hearing, the complainant, by 
letter from its representative dated February 19, 1949, stated that a 
satisfactory settlement had been agreed upon by the parties and re- 
quested that its complaint be withdrawn. Accordingly, the com- 
plaint is hereby dismissed. 

Copies hereof shall be served upon the parties. 


(A. D. 2033) 


Maruews Propuce Company v. L. E. Myers. PACA Doc. No. 5004. 
Decided March 7, 1949. 
Failure To Pay Purchase Price—Default—Acceptance—Evidence—Damages— 


Report of Investigation 


Where complainant alleged that it delivered one carload of potatoes to respond- 
ent, who failed to give notice of rejection or to request Federal inspection 
within twenty-four hours after arrival of the car at destination, and where 


*As explained in Prefatory Note. the identities of the parties are not disclosed.—Ed. 
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respondent has failed to file an answer to the complaint, but the report 
of investigation issued pursuant to section 47.7 of the rules of practice in- 
dicates that part of the carload of potatoes failed to meet grade requirements, 
held, that respondent’s failure to give notice of rejection constitutes an ac- 
ceptance, that respondent’s failure to answer constitutes an admission of 
the allegations of the complaint, that, for the purpose of assessing dam- 
ages, the report of the investigation may be considered, and that reparation 
should be awarded complainant in the amount of the purchase price of the 
carload, less a deduction to respondent for defects in part of the ship- 
ment.* 


Mathews Produce Company, of Greeley, Colorado, complainant pro se. Mr. John 
T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
instituted by the complainant against the respondent, alleging failure 
to pay the contract purchase price for one carload of potatoes pur- 
chased from complainant on March 12, 1947. A copy of the report of 
investigation was served by registered mail upon complainant on July 
16, 1948, and copies of the report of investigation and formal com- 
plaint were served in like manner upon the respondent on the same day. 

At the time of such service, the respondent was notified in writing 
that an answer to the complaint should be filed within 20 days there- 
after and that, in accordance with § 47.8 (c) of the rules of practice, 
failure to file an answer would constitute a waiver of hearing on the 
facts and an admission of the allegations of the complaint. Respond- 
ent has failed to file an answer to the complaint and this proceeding 
is being disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Mathews Produce Company, is a partnership com- 
posed of Ray W., Robert L., James R., and Patrick R. Mathews, whose 
address is Greeley, Colorado. 

2. Respondent is an individual, Leonard Earl Myers, who does 
business as L. E. Myers at Laurel, Mississippi. The respondent was 
licensed under the act at the time of the transaction here involved. 

3. On or about March 12, 1947, in the course of interstate commerce, 
complainant, by contract in writing, agreed to sell to respondent one 
carload of potatoes consisting of 371 sacks of U. S. No. 1 washed 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Russet Rurals and 129 sacks of U. S. No. 2 Russet Rurals at $3.45 per 
hundredweight and $2.75 per hundredweight, respectively, or a price 
of $1,634.70, delivered at Laurel, Mississippi. 

4. On March 13, 1947, complainant shipped from loading point in 
the State of Colorado to respondent at Laurel, Mississippi, in car 
ART 18387, the number of sacks of potatoes called for in the contract 
of sale. Inspection of the shipment at loading point, Greeley, Colo- 
rado, on March 13, 1947, disclosed that the 371 bag lot graded U. S. 
No. 1, size A, and the 129 sack lot graded Colorado Utility, size A. 

5, Car ART 18387 arrived at Laurel, Mississippi, at 9 p.m., March 
19, 1947, and the respondent was orally notified of its arrival on the 
morning of March 20, 1947, by W. R. Hargrove, agent of the Gulf 
Mobile & Ohio Railroad Company. A copy of the arrival notice was 
also mailed on March 20 but was not delivered to the respondent until 
the next morning, March 21, 1947. 

6. The respondent did not request Federal inspection of the produce 
until late in the afternoon of March 21, 1947. 

7. An appeal inspection was made on March 23, 1947. This in- 
spection reversed the shipping point inspection as to the 371 sacks of 
potatoes branded U.S. No. 1, certifying that this lot failed to grade 
U. S. No. 1 on account of defects in excess of tolerance. This in- 
spection sustained the shipping point inspection as to the utility 
grade potatoes. 

8. The complainant resold the carload of potatoes for a net price 
of $306.71. 

9. The value of the 371 bags of potatoes delivered was $1,151.95. 

10. The informal complaint was filed on March 25, 1947, which was 
within nine months after the cause of action accrued. The formal 
complaint was filed on March 29, 1948. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constituted a waiver of hearing on the facts and an admission of the 
allegations of the complaint, as provided for in the rules of practice 
(7 CFR 1945 Supp. 47.8 (c)). 

The facts thus admitted are that the respondent agreed to purchase 
one carload of potatoes at the total price of $1,634.70, delivered at 
Laurel, Mississippi, and that upon its arrival he failed to advise the 
seller that the produce would not be received, in accordance with the 
contract, within a reasonable time, viz., 24 hours after receipt of notice 
of its arrival. The fact that respondent applied for Federal inspec- 
tion in this case is no excuse because the respondent failed to apply 
for such inspection within 24 hours after being notified of the arrival 
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of the produce by the railroad agent. It follows that the respondent 
is deemed to have accepted the commodity and that his rejection was 
without reasonable cause. 

Although the respondent is deemed to have accepted the commodity 
and thereafter had no right to reject, he was not thereby precluded 
from making any claim for damages because of failure of the produce 
to meet the terms of the contract nor from setting up such a claim 
by way of recoupment or diminution of damages in this action for the 
contract purchase price. However, the respondent has not only failed 
to set up any such breach of warranty but has failed to file an answer. 

This omission to act would have been fatal to the respondent if the 
case were before a court, rather than this administrative tribunal, 
and in court the complainant would be entitled to judgment for the 
contract price. However, section 47.7 of the rules of practice issued 
pursuant to the Perishable Agricultural Commodities Act, 1930, pro- 
vides that the information contained in the report of investigation 
prepared by the Department pursuant to that section shall be part of 
the evidence in the proceeding. In this case the report of investiga- 
tion contains the certificate of appeal inspection issued on March 23, 
1947, which states that the 371 sacks of potatoes branded U .S. No. 1 
failed to meet the requirements of that grade because of defects in ex- 
cess of tolerance. Based on the condition of the 371 bag lot of pota- 
toes, as disclosed by the certificate, it is determined that the value 
thereof was 10 percent less than the value of potatoes meeting contract 
requirements. 

The contract price of the 371 sacks of potatoes sold as U. S. No. 1 
was $1,279.95. Deducting 10 percent gives $1,151.95 as the adjusted 
contract price of this lot. The total contract price of the carload of 
potatoes thus becomes $1,506.70, from which there must be deducted 
$473.80 for freight and $306.71 realized by the complainant upon the 
resale, leaving $726.19 as the amount of its damages. 

Complainant should be awarded reparation in the amount of $726.19, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant as reparation $726.19, with interest thereon at the 
rate of 5 percent per annum from April 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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ALEXANDER MARKETING ComPpANY v. Harrissurc Datty Market. 
PACA Doc. No. 4899. Decided March 8, 1949. 


Rejection Without Reasonable Cause—Meaning of Term “F. o. b.”—Evi- 
dence—Failure to Prove Lack of Suitable Shipping Condition—Damages 


Where respondent purchased a carload of U. S. No. 1 tomatoes from complainant 
on an f. o. b. basis but rejected the tomatoes on arrival, claiming they were 
not U. S. No. 1 grade when shipped because of the percentage of decay found 
on arrival, held, in an action by complainant for the loss sustained by it on 
resale of the tomatoes, that, since the tomatoes were certified as U. S. No. 1 
when shipped and respondent has failed to prove that the tomatoes were not 
in suitable shipping condition as required by the term f. o. b., reparation 
should be awarded complainant for the difference between the purchase 
price and the net proceeds received on resale of the commodity.* 


Messrs. Seward R. Moore and Neil A. Riley, of Minneapolis, Minnesota, for com- 
plainant. Mr. James W. Reynolds of Shelley & Reynolds, of Harrisburg, 
Pennsylvania, for respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seg.). Ina 
formal complaint filed January 8, 1948, complainant seeks an award 
of reparation for $1,339.10, the loss alleged to have been sustained 
as a result of respondent’s rejection of a carload of tomatoes sold to 
respondent by complainant. It is alleged that the tomatoes graded 
U. S. No. 1, in accordance with the contract of sale, at the time of 
shipment from Texas on or about June 6, 1947, and the rejection was 
without reasonable cause. 

A copy of the report of investigation made by the Department and 
a copy of the formal complaint were served upon respondent on 
February 10, 1948. A copy of the report of investigation was served 
upon the attorneys representing the complainant on February 12, 
1948. Respondent filed its answer to the complaint on March 1, 1948, 
wherein it admits the transaction but alleges the tomatoes were not 
U.S. No. 1 grade at the time of shipment because the destination in- 
spection indicated the percentages of sunken areas and decay ex- 
ceeded the tolerances permitted by the U. S. Standards for U. S. No. 
1 grade tomatoes. Respondent requested an oral hearing in the 
matter. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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The hearing was held at Harrisburg, Pennsylvania, on September 
15, 1948. No one appeared for complainant. The record consists of 
the pleadings, with attached exhibits, the report of investigation, and 
the oral testimony of Serell S. Wagner, who appeared on behalf of 
respondent. 


FINDINGS OF FACT 


1. Complainant Alexander Marketing Company, is a corporation, 
whose address is San Benito, Texas. 

2. Respondent is a partnership composed of Serell S. Wagner and 
Jean D. Wagner, doing business as Harrisburg Daily Market, whose 
business address is 931 North Seventh Street, Harrisburg, Pennsyl- 
vania. Respondent was licensed under the act at the time of the 
transaction involved herein. 

8. On or about June 6, 1947, respondent purchased from com- 
plainant one carload of Texas U. S. No. 1 tomatoes in car NWX 8393 
at $4 per lug f. o. b. shipping point, or $3,120 for the 780 lugs con- 
tained in the carload. Shampanier Brokerage Company of Scranton, 
Pennsylvania, negotiated the contract between the parties. 

4. The tomatoes were Federally inspected at shipping point and 
were certified to be mature green and U. S. No. 1 grade, with no 
decay. The tomatoes were shipped from Athens, Texas, on June 6, 
1947. 

5. The shipment arrived at Harrisburg, Pennsylvania, at 9:30 
a.m. on June 11, 1947. Respondent requested Federal inspection at 
11 a.m. on June 11, 1947, and inspection was made at 7:40 p.m. on 
June 12, 1947. The certificate notes under “Condition” an average 
of 6 percent decay, ranging from 3 to 12 percent in most samples, 
none in some, the decay being mostly Bacterial Soft Rot, in various 
stages. In addition, an average of 8 percent of the tomatoes con- 
tained numerous discolored sunken areas. The quality factors were 
within the 10 percent tolerance allowed in the U. S. No.1 grade. The 
bunkers were empty of ice and the temperatures of the product in 
the doorways were 80° at the top and 78° at the bottom. 

6. Respondent rejected the shipment within one hour after receipt 
of the inspector’s report. 

7. Complainant resold the tomatoes in this car at Philadelphia, 
Pennsylvania, on or about June 16, 1947, at prices ranging from $2.75 
to $3.25. The gross proceeds were $2,482.56 and the net proceeds, 
after deductions for freight, selling charges and other expenses, 
were $1,780.90. 

8. No payment has been made by respondent to complainant on ac- 
count of this transaction. 
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9, The formal complaint was filed on January 8, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


A photostatic copy of the standard confirmation of sale issued by 
the broker in the transaction under consideration is attached to the 
report of investigation. It shows that on June 6, 1947, complainant 
contracted to sell'to respondent one carload of Jacksonville District, 
Texas, U. S. No. 1 tomatoes, Old Fiddler brand, at $4 per lug f. o. b., 
to be shipped from Texas to Harrisburg, Pennsylvania. The con- 
firmation states that the car initial and number are NWX 8393. The 
pleadings and the testimony of Wagner are in agreement with the 
confirmation as to the terms of the contract. 

Use of the term “f. 0, b.” in a contract involving perishable agricul- 
tural commodities, at least where no previous inspection has been made 
by the buyers, raises a warranty that the produce is in suitable ship- 
ping condition at the time of shipment.’ This means that the com- 
modity, at time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will 
assure delivery without abnormal deterioration at the destination 
specified in the contract of sale.? 

Respondent contends in its answer that the tomatoes were not U. S. 
No. 1 when shipped because the percentages of decay and sunken areas 
found by the Federal inspection at destination exceeded the tolerances 
permitted by the published standards. The United States Standards 
for fresh tomatoes, issued January 31, 1947, with reference to the U.S. 
No. 1 grade, provides as follows: 

“In order to allow for variations incident to proper grading and handling, 
not more than 10 percent, by count, of the tomatoes in any lot may fail to meet 
the requirements of this grade, but not more than one-half of this tolerance, 
or 5 percent, shall be allowed for defects causing serious damage (7), including 
not more than 1 percent for soft ripe tomatoes or tomatoes affected by decay at 
shipping point. * * * In addition, enroute or at destination, a total tolerance 
of not more than 5 percent shall be allowed for soft ripe tomatoes and tomatoes 
affected by decay, and a tolerance of not more than 5 percent shall be allowed 
for tomatoes damaged by shoulder bruises or badly discolored or sunken shoulder 
sears, and similar scars found on any parts of the tomatoes in addition to those 


’ 


permitted under the 10 percent tolerance for defects.’ 

Respondent’s position completely ignores the commercial significance 
of an f. 0. b. sale and probably was adopted by respondent because of 
a misinterpretation of the meaning of that term. As _ previously 
noted, an f. o. b. contract, without further express terms, requires the 


17 CFR, Cum. Supp., 46.24 (i). 
27 CFR, Cum. Supp., 46.24 (j). 
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produce to arrive without abnormal deterioration; there is no re- 
quirement that the produce be of the grade contracted for at destina- 
tion as well as at the time of shipment. Consequently, consideration 
of the respondent’s contention that there was a change in grade has 
not been confined to the limited sense in which it was pleaded. 

At the oral hearing, Wagner was asked how much decay he would 
expect in tomatoes grading U.S. No.1. His reply was, in effect, that 
the amount of decay depended upon the degree of ripeness and that 
5 percent may be expected in tomatoes which are 60 percent turning 
and 20 percent ripe, but none where the tomatoes are green, as in the 
present controversy. Wagner read into the record the report of an 
inspection of the tomatoes at Philadelphia made jointly by the Rail- 
way Perishable Inspection Agency and Binney Inspection Service. 
This report states that there was 5 percent Bacterial Soft Rot and 114 
lugs required recoopering attention, of which 84 lugs were made good. 
Wagner also testified that the market quotation in Harrisburg on 
June 13 exceeded $5 per lug for good U.S. No. 1 tomatoes and the car- 
load would have sold readily at a profit if the tomatoes had arrived 
in good condition. 

The record shows that the tomatoes were certified as U. S. No. 1 
grade at the time of shipment. The destination inspection was not 
made until about 33 hours after the car was placed on respondent’s sid- 
ing and was restricted to the product and lading in the upper two lay- 
ers. At that time the bunkers were empty of ice and the temperature 
of the product at the doorways was 80° at the top and 78° at the bottom. 
Such temperatures are unusually high. Even then the average of 6 
percent decay was only 1 percent in excess of the destination tolerance 
for U.S. No. 1 tomatoes and the average of 8 percent discolored sunken 
areas was only 3 percent in excess of the destination tolerance for such 
defect. On the basis of the evidence before us, it is concluded that 
respondent has failed to establish by a preponderance of the evidence 
that the tomatoes were not in suitable shipping condition, and that 
the rejection of the shipment by respondent was without reasonable 
cause and in violation of section 2 of the act. Reparation should be 
awarded complainant in the amount of the difference between the 
purchase price and the net proceeds from the resale of the tomatoes, 
or $1,339.10, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,339.10, with interest thereon at 5 
percent per annum from June 15, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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Aroostook Porato Growers, Inc. v. Russen Myers. PACA Doc. No. 
5018. Decided March 8, 1949. 


Failure to Accept—Loss Sustained by Complainant on Resale of Commodity— 
Default—Damages 


Where it is alleged that complainant sold and tendered delivery to respondent 
of two carloads of potatoes, but that respondent refused to accept the po- 
tatoes and that complainant’s subsequent resale of the produce resulted in a 
loss of $504, being the difference between the original sale price and the pro- 
ceeds of resale, and where respondent failed to file a formal answer in the 
proceeding, held, respondent’s failure to answer constitutes a waiver or hear- 
ing and admission of the facts alleged in the complaint, and that respondent’s 
refusal to accept delivery is a violation of section 2 of the act for which 
reparation should be awarded complainant in the amount of loss sustained 
by it, plus interest.* 

Messrs. Beck & Beck, of Presque Isle, Maine, for Complainant. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C., 1946 ed., 499a e¢ seg.). Complain- 
ant seeks to recover damages of $504 which it alleges it sustained as a 
result of respondent’s wrongful refusal to accept two carloads of seed 
potatoes sold and sought to be delivered to respondent in accordance 
with the agreement of the parties. 

The formal complaint in this case was filed on May 13, 1948. A 
copy of the investigation report was served upon complainant on 
August 6, 1948. A copy of the formal complaint, together with a 
copy of the report of investigation, was served upon respondent on 
the same date. At the time of service of the latter documents, re- 
spondent was notified in writing that an answer to the complaint 
should be filed within 20 days thereafter; and that, in accordance 
with § 47.8¢ of the rules of practice, failure to file an answer within 
the required period would constitute a waiver of hearing on the facts 
and would be deemed to be an admission of the allegations of the 
complaint. Notwithstanding such notice, respondent did not file an 
answer in the case and the proceeding is, accordingly, determined upon 
the basis of respondent’s default. 





*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed, 
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FINDINGS OF FACT 


1. Complainant, Aroostook Potato Growers, Inc., is a corporation 
whose post office address is Presque Isle, Maine. 

2. Respondent is an individual, Russel Myers, whose post office 
address is Auburn, Indiana. At the time of the transaction involved 
herein, respondent was not licensed under the act but was subject to 
license. A license was issued to respondent on February 3, 1948. 

3. On or about January 17, 1948, in the course of interstate com- 
merce, complainant sold to respondent two carloads, each consisting 
of 450 100-pound bags, of certified Katahdin seed potatoes at an 
agreed price of $4.85 per bag, including freight of $1.04 per cwt., or 
a total price of $4,365, delivered at Auburn, Indiana, for shipment 
during the month of March 1948. The sale was negotiated by Ritter 
& Company, a broker located at Toledo, Ohio, which acted in nego- 
tiating such sale as agent for both complainant and respondent. 

4. On February 28, 1948, respondent requested the broker to can- 
cel the order, and on March 26, 1948, respondent instructed complain- 
ant, through the said broker, not to ship the potatoes, stating that he 
would not accept the produce if shipped to him. 

5. Upon notification that respondent wished to cancel the contract 
and would refuse to accept delivery of the potatoes if shipped, com- 
plainant refused to agree to cancellation of the contract and proceeded 
with resale of the potatoes for the account of respondent. The pota- 
toes were resold at $3.25 per hundredweight, or net proceeds of $2,925, 
f. o. b. Presque Isle, Maine. 

6. The formal complaint in this case was filed on May 13, 1948, 
which was within nine months after the cause of action alleged therein 
accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged therein, and a waiver of 
hearing in the case. Section 47.8¢ of the rules of practice (10 F. R. 
2212). 

It was alleged in the complaint that the contract in question was 
negotiated by Ritter & Company, a broker of Toledo, Ohio, which 
acted as agent for both parties. It appears that Ritter, upon learn- 
ing through H. J. Nehrig of Toledo, Ohio, of respondent’s offer to 
purchase seed potatoes, communicated with complainant herein and 
subsequently negotiated the sale. Some, but not all, of the communi- 
cations between Ritter and respondent were relayed through Nehrig. 
In a letter addressed to the Department, a copy of which is contained 
in the investigation report, Nehrig stated that he acted gratuitously 
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for respondent. Copies of the Broker’s Standard Memorandum of 
Sale issued by Ritter were mailed direct by Ritter to respondent and 
tocomplainant. We conclude that, as alleged in the complaint, Ritter 
& Company acted as agent for both parties herein. Whether or not 
H. J. Nehrig also acted as an agent for respondent in connection with 
the transaction we need not determine. 

In correspondence contained in the investigation report, respondent 
contended that the price of $4.85 per hundredweight of potatoes de- 
livered as shown on the Broker’s Standard Memorandum of Sale was 
not the price which he had authorized Nehrig to communicate to 
Ritter & Company. However, respondent’s statements in this regard 
are contradicted by statements of record made by both Nehrig and 
Ritter to the effect that respondent agreed to a price of $4.85 per 
hundredweight delivered at Auburn, Indiana, and as shown on the 
Broker’s Standard Memorandum of Sale. 

The record indicates that respondent’s brother-in-law, for whom 
one of the cars was ordered, requested Nehrig by telephone on February 
3, 1948, to cancel the order for one of the cars for the alleged reason 
that the price shown on the Broker’s Standard Memorandum of Sale 
received from Ritter & Company was unsatisfactory. It further 
appears that respondent was away from his place of business and 
upon his return requested Nehrig by telephone on February 28, 1948, 
to cancel the order on the remaining car. On March 26, 1948, re- 
spondent sent a wire to Ritter, requesting cancellation of the two cars 
involved herein. Complainant was unwilling to release respondent 
from theagreement. Nevertheless respondent notified the broker later 
the same day that he would refuse to accept the potatoes if shipped. 
With further respect to respondent’s attempted cancellation of the 
contract, the investigation report contains a copy of a letter addressed 
by respondent to the Department on May 26, 1948, in which respondent 
referred to a telephone call made by him to complainant in which he, 
respondent, had said that all the growers had purchased their seed 
potatoes elsewhere and that he had no use for the two shipments 
ordered. 

Upon the facts admitted by respondent and as shown by the record, 
we find that the parties herein entered into a valid contract for the 
sale by complainant to respondent of two carloads of potatoes at an 
agreed price of $4.85 per hundredweight delivered at Auburn, Indiana; 
and that prior to the time for shipment thereof respondent signified 
its intention to cancel the contract and to refuse acceptance of the 
shipments if made by complainant. We conclude that respondent’s 
expressed intention to refuse acceptance of the produce constituted a 
refusal without reasonable cause to perform in accordance with the 
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contract, and was a violation of § 2 of the act for which reparation 
should be awarded complainant. 

The two carloads of potatoes, each containing 450 100-pound bags, 
were resold by complainant at $3.25 per cwt., f. o. b. Presque Isle, 
Maine, or for net proceeds of $2,925. The original contract price, 
deducting freight at the rate of $1.04 per cwt. from the delivered price 
of $4.85 per cwt., was $3.81 per cwt., f. o. b. Presque Isle, Maine, or 
$3,429. Complainant’s damages are the difference between these two 
amounts, or $504. Reparation for this amount, with interest, should 
be awarded complainant, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $504, with interest thereon at the rate of 
5 percent per annum from April 1, 1948, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2036) 
PACA Doc. No. 5039.* Decided March 11, 1949. 


Dismissal—Settlement Between Parties 
Complaint and counterclaim dismissed upon receipt of notice from parties that 
settlement had been negotiated and requesting dismissal. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Messrs. Blanksten &€ 
Lansing, of Chicago, Illinois, for respondent. Mr. John T. Pearson, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a et seq.), in which com- 
plaint was filed for the recovery of the purchase price of an interstate 
carload shipment of peppers accepted by respondent. An informal 
complaint was received on March 24, 1948, and a formal complaint was 
filed on May 3, 1948. On October 20, 1948, respondent filed an answer 
denying any liability to complainant and by way of counterclaim 
alleged that respondent was damaged in a specified amount as the 
result of the failure of complainant to deliver peppers of the quality, 
grade and condition represented. 

By letter dated February 23, 1949, complainant notified the Depart- 
ment that a satisfactory settlement had been negotiated by the parties 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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and requested dismissal of the complaint. In a letter dated February 
95, 1949, the attorney for respondent also advised the Department that 
a settlement had been negotiated and authorized dismissal of the 
counterclaim. Accordingly the complaint and counterclaim filed in 
this proceeding are hereby dismissed. 

Copies hereof shall be served on the parties. 


(A. D. 2037) 


Banana Forwarpine Acency v. L. Doyte Burketr AND Ernest V. 
Burkett. PACA Doc. No. 5079. Decided March 11, 1949. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that it sold and delivered two truckloads of bananas 
to respondents, who accepted delivery but failed to pay the full amount of 
the agreed purchase price, and where respondents have failed to file an 
answer, held, that failure of the respondents to file an answer constitutes 
an admission of the allegations of the complaint and their failure to pay 
the balance of the agreed purchase price is a violation of the act for which 
reparation should be awarded to complainant.* 

Banana Forwarding Agency, of Brownsville, Texas, complainant pro se. Mr. 
John F. McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
instituted by the complainant against the respondents, alleging failure 
to pay the full contract purchase price for two truckloads of bananas 
purchased from complainant on July 28, 1947. A copy of the report 
of investigation was served by registered mail upon complainant on 
September 7, 1948. Copies of the formal complaint and report of 
investigation were served upon the respondents in like manner on the 
same day. 

At the time of service of the complaint the respondents were notified 
in writing that an answer to the complaint should be filed within 
twenty days thereafter and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would constitute a 
waiver of hearing on the facts and an admission of the allegations of 
the complaint. The respondents have failed to file an answer to the 
complaint and this proceeding is being disposed of on the basis of 
such default. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1, Complainant is an individual, Joe Barshop, doing business as 
Banana Forwarding Agency, whose address is 1049 S. E. Levee Street, 
Brownsville, Texas. 

2. Respondent, L. Doyle Burkett, is an individual whose address 
is 820 West 12th Street, Pine Bluff, Arkansas. At the time of the 
transaction complained of herein, he was not licensed, but was 
operating a business subject to license. On April 28, 1948, this re- 
spondent was issued a license in connection with which he paid ar- 
rearage of $10.00. 

3. Respondent, Ernest V. Burkett, is an individual, doing business 
as Burkett Fruit Company, whose address is 301 Olive Street, Pine 
Bluff, Arkansas. This respondent was licensed under the act at the 
time of this transaction. 

4. On or about July 28, 1947, in the course of interstate commerce, 
complainant, by oral contract, sold to the respondents two truckloads 
of first-class green Chiapas, Mexico, bananas, at the agreed price of 
$5.50 per hundredweight, f. o. b. Brownsville, Texas, one truckload 
weighing 24,830 pounds and the other truckload weighing 21,999 
pounds, making a total sales price of $2,575.10, and, in addition, com- 
plainant advanced to the respondent, L. Doyle Burkett, the sum of 
$75.00 in cash needed by him for expense money. 

5. Respondent L. Doyle Burkett inspected and loaded the bananas 
on the two trucks and thereupon gave complainant check No. 2157 
on the Burkett Fruit Company made out for the total amount of 
$2.650.10. 

6. Payment of check No. 2157 was stopped by respondent Ernest 
V. Burkett, one of the grounds being that the purchase of the second 
truckload of bananas was unauthorized. 

7. Respondent Ernest V. Burkett immediately issued a check in 
the amount of $1,365.65, in payment for one truckload of bananas and 
respondent L. Doyle Burkett has since paid on account the sum 
of $951.50. 

8. The informal complaint was filed on March 5, 1948, which was 
within nine months after the cause of action accrued. The formal 
complaint was filed on August 23, 1948. 


CONCLUSIONS 


The failure of the respondents to file an answer to the complaint 
constituted a waiver of oral hearing and an admission of the facts al- 
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leged in the complaint, as provided for in the rules of practice (7 
CFR 1945 Supp. 47.8 (c)). 

The facts thus admitted are that the respondents purchased from 
the complainant two truckloads of bananas at a total price of $2,575.10, 
plus an advance of $75.00 for expense money, that respondents ac- 
cepted delivery of the bananas after inspection, but have failed to 
pay the entire amount of the agreed purchase price. At present there 
remains owing to complainant the sum of $232.95, and the failure of 
the respondents to pay this sum is a violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of $232.95, 
with interest, and the facts should be published. 


ORDER 


Within thirty days from the date of this decision, respondents shall 
pay to complainant, as reparation, $232.95, with interest thereon at 
the rate of 5 percent per annum from August 1, 1947, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2038) 


J. R. Srncteton v. Warp Fruir & Propuce Company. PACA Doe. 

No. 5083. Decided March 11, 1949. 
Failure to Pay Balance of Purchase Price—Default 

Where respondent purchased two lots of produce but failed to pay complainant 
the full amount of the agreed purchase price and failed to answer the 
complaint, held, that the failure to answer constitutes an admission of the 
truth of the allegations in the complaint and reparation should be awarded 
complainant for the unpaid balance of the contract purchase price, with 
interest.* 

Mr. J. R. Singleton, of Columbia, South Carolina, complainant pro se. Mr. 

John F. McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
instituted by the complainant against the respondent, alleging failure 
to pay the full contract purchase price for two lots of produce pur- 
chased from complainant during the month of October 1947. A copy 





*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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of the report of investigation was served upon the complainant on 
January 7, 1949. Copies of the report of investigation and the formal 
complaint were served in like manner upon the respondent on the same 
day. 

At the time of service of the complaint, the respondent was notified 
in writing that an answer to the complaint should be filed within 20 
days thereafter and that, in accordance with § 47.8 (c) of the rules 
of practice, failure to file an answer would constitute a waiver of 
hearing on the facts and an admission of the allegations of the com- 
plaint. The respondent has failed to file an answer to the complaint 
and this proceeding is being disposed of on the basis of such default. 


ae FINDINGS OF FACT 


1. Complainant, J. R. Singleton, is an individual whose address is 
800 Block Assembly Street, Columbia, South Carolina. 

2. Respondent is an individual, Frank H. Ward, doing business 
as Ward Fruit & Produce Company, whose last known address is Dur- 
ham, North Carolina. At the time of the transactions complained of 
herein respondent was licensed under the act. 

3. On or about October 25, 1947, and October 30, 1947, respectively, 
in the course of interstate commerce, complainant, by contract in writ- 
ing, sold to the respondent two lots of beans, grapes, carrots, toma- 
toes, and apples at the agreed price of $405.75 f. o. b. Columbia, South 
Carolina. 

4. Upon arrival of the commodities at destination, respondent ac- 
cepted them, in compliance with the contracts of sale, but has only 
paid to complainant the sum of $125, leaving a balance owing of 
$280.75. 

5. The informal complaint was filed on June 17, 1948, which was 
within nine months after the cause of action accrued. The formal 
complaint was filed on December 24, 1948. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constituted a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided by the rules of practice (7 CFR, 
1945 Supp., 47.8 (c)). 

The facts thus admitted are that the respondent purchased from 
the complainant two lots of mixed perishable agricultural commodi- 
ties at a total price of $405.75; that complainant delivered the com- 
modities, in accordance with the terms of the contracts; and that 
respondent accepted the shipments, but has paid only $125 of the 
agreed purchase price. The failure of the respondent to pay the bal- 
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ance of $280.75 is a violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $280.75, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $280.75, with interest thereon at 
the rate of 5 percent per annum from November 1, 1947, until paid. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2039) 


Hottywoop Propuce Company ¥v. GARNER Propuce CoMPaANyY. 
PACA Doc. No. 5086. Decided March 11, 1949. 


Failure to Pay Balance of Purchase Price—Default 


Where respondent purchased 500 sacks of cabbage but failed to pay complain- 
ant the full amount of the agreed purchase price and failed to answer the 
complaint, held, that the failure to answer constitutes an admission of the 
truth of the allegations in the complaint and reparation should be awarded 
complainant for the unpaid balance of the contract purchase price, with 
interest.* 

Hollywood Produce Co., of Yonges Island, South Sarolina, complainant pro se. 
Mr. John F. McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
instituted by the complainant against the respondent, alleging failure 
to pay the contract purchase price for 500 sacks of cabbage purchased 
from complainant on November 25, 1947. A copy of the report of 
investigation was served by registered mail upon the complainant on 
January 12, 1949. Copies of the report of investigation and formal 
complaint were served in like manner upon the respondent on the 
same day. 

At the time of service of the complaint, the respondent was notified 
in writing that an answer to the complaint should be filed within 
20 days thereafter and that, in accordance with § 47.8 (c) of the rules 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—-Kd, 
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of practice, failure to file an answer would constitute a waiver of hear- 
ing on the facts and an admission of the allegations of the complaint. 
The respondent has failed to file an answer to the complaint and this 
proceeding is being disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, Ernest A. Main, doing business 
as Hollywood Produce Company, whose address is Yonges Island, 
South Carolina. 

2. Respondent is an individual, William Allen Garner, doing busi- 
ness as Garner Produce Company, whose last known address is 1050 
Murphy Street, S. W., Atlanta, Georgia. At the time of the transac- 
tion complained of herein, respondent was licerised under the act. 

3. On or about November 25, 1947, in the course of interstate com- 
merce, complainant sold to respondent 500 sacks of cabbage at an 
agreed price of $3 per sack, f. o. b. Yonges Island, South Carolina, 
and made a cash advance of $55 to respondent’s representative for 
‘ expenses, making the total obligation $1,555. 

4. The cabbage was inspected at the point of shipment on the day 
of the transaction and duly accepted by the respondent, after which 
it was loaded upon respondent’s truck, who then issued two checks 
payable to the complainant, which checks were thereafter returned by 
the bank on account of insufficient funds. Thereafter respondent 
remitted to complainant the sum of $1,100, leaving a balance of $455, 
plus $1.50 in protest fees on the dishonored checks, or a total balance 
of $456.50 owing to complainant. 

5. The informal complaint was filed on January 12, 1948, which was 
within nine months after the cause of action accrued. The formal 
complaint was filed on November 10, 1948. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constituted a waiver of oral hearing and is deemed to be an admission 
of the facts alleged in the complaint, as provided in the rules of prac- 
tice (7 CFR, 1945 Supp., 47.8 (c) ). 

The facts thus admitted are that the complainant sold to respondent 
500 sacks of cabbage at a total price of $1,500, and advanced $55 
expense money to a representative of the respondent; that complain- 
ant delivered the cabbage in accordance with the terms of the contract ; 
and that respondent accepted the shipment, but has only paid $1,100 of 
the agreed purchase price. The failure of the respondent to pay the 
balance of $455, plus $1.50, in protest fees on the dishonored checks, or 
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a total of $456.50, is a violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $456.50, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to the complainant, as reparation, $456.50, with interest thereon at the 
rate of 5 percent per anum from December 1, 1947, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2040) 


CayuGA Propucers Cooperative, INc. v. Krorzk1 Farm Propuce. 
PACA Doc. No. 4760. Decided March 16, 1949. 


Breach of Warranty—F. O. B. Sale—Suitable Shipping Condition 


Where complainant contracted to sell to respondent a shipment of U. S. No. 1 
beans at a price f. 0. b. shipping point, and the beans delivered to respondent 
graded U. S. No. 1 at the time and place of shipment, with less than 1 
percent decay, but upon arrival at destination three days later under normal 
transportation service and conditions the beans showed an average of 12 
percent watery soft rot in advanced stages, it is held, that an increase of 11 
percent in decay within a period of three days, under the circumstances, 
establishes that the beans were not in suitable shipping condition, and, 
since the seller under the terms of the f. o. b. contract warranted the beans 
to be in such condition for shipment to the intended destination, complain- 
ant’s failure to deliver beans in suitable shipping condition was a breach of 
the contract and a violation of section 2 of the act.* 


Damages—Effect of Buyer’s Retaining Possession of Goods Where Contract 
Was Breached by Seller—Reasonable Value of Goods 


Where complainant-seller brought an action for the contract purchase price of a 
truckload of beans and the record shows that complainant failed to deliver 
to respondent-buyer beans that were in suitable shipping condition under 
the f. 0. b. contract of purchase and sale, it is held, that buyer is not liable 
for the contract price, but having retained possession of the goods he must 
pay to seller the contract price less the difference between the value of the 
beans that should have been delivered and their value as actually delivered.* 


Cayuga Producers Cooperative, Inc., of King Ferry, New York, complainant pro se. 
Mr. Alex Berman, of Louisville, Kentucky, for respondent. Mr. Casper M. 
Murphy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a et seg.). An informal 
complaint was filed on October 4, 1946, and a formal complaint was 
filed on May 14, 1947. A copy of the formal complaint was served 
upon respondent by registered mail on June 5, 1947, together with a 
copy of the report of investigation. A copy of the report of investiga- 
tion was served in like manner upon complainant on the same date. 

In the complaint it is alleged that on or about September 13, 1946, 
complainant, by oral contract, sold to the respondent one truckload, 
consisting of 670 hampers, of beans, grading U.S. No. 1, at the agreed 
price of $2.75 per hamper f. o. b. King Ferry, New York; that the 
commodity was inspected at point of shipment on September 13, 1946; 
that respondent delivered to complainant its check in payment there- 
for, and that subsequently, on September 18, 1946, respondent stopped 
payment on the check. Complainant seeks reparation in the amount 
of the contract price of $1,842.50, plus a $2.37 protest fee on the check, 
or $1,844.87. 

Respondent, in its answer and counterclaim, filed on June 20, 1947, 
asserts that it ordered a load of U. S. No. 1 fancy beans, to be fresh 
picked and fresh packed; that the beans loaded on respondent’s truck 
on September 13, 1946, which were represented to be fresh picked, 
fresh packed U. S. No. 1 fancy beans, did not meet that quality or 
grade; that said beans were decayed, spoiled, and otherwise deterio- 
rated; and that had the commodity been as represented, respondent 
would have made a profit of one dollar per hamper. Respondent re- 
quests that damages be awarded it in the sum of $595.84, with interest. 

An oral hearing was held at Louisville, Kentucky, on May 13, 1948, 
at which respondent was represented by counsel. Complainant was 
not represented by counsel. John W. Baker and Roy A. Tuttle testi- 
fied orally on behalf of the complainant. Solomon Krotzki and Roy 
A. Jarboe testified for respondent. Briefs were not filed by the parties. 


FINDINGS OF FACT 


1. Complainant, Cayuga Producers Cooperative, Inc., is an incor- 
porated association, with its principal place of business at King Ferry, 
New York. 

2. Respondent is a partnership composed of Solomon Krotzki and 
Anna Krotzki, doing business as Krotzki Farm Produce, with its prin- 
cipal place of business at 124 East Jefferson Street, Louisville, Ken- 
tucky. At the time of this transaction, respondent was licensed un- 
der the act. 





ral 
al 


ON ie ae 


Ce 


8A.D. CAYUGA PRODUCERS COOP. Vv. KROTZKI FARM PRODUCE 289 


3. On September 12, 1946, respondent, in a telephone conversation 
was complainant, agreed to buy and complainant agreed to sell and 
deliver, f. o. b. King Ferry, New York, for the price of $2.75 per 
hamper, a truckload consisting of 670 hampers of U. S. No. 1 beans, 
fresh picked, fresh packed, to be loaded in the truck of respondent’s 
agent on September 13, 1946. 

4. Respondent’s truck driver arrived at King Ferry early in the 
morning of September 13, 1946, and waited several hours for com- 
plainant’s packing house to open. Complainant’s employees loaded 
the truck with 670 hampers of beans for transportation to Louisville, 
Kentucky, Toledo, Ohio, or Chicago, Illinois. Respondent’s driver 
delivered respondent’s check to the complainant for the agreed pur- 
chase price and received a Government inspection report showing the 
beans graded U. S. No. 1, and the quality and condition as “Stock is 
firm, generally clean and bright, fresh, fairly young to young and 
tender, fairly well to well formed. Grade defects within tolerance. 
Less than 1% decay.” 

5. The beans were transported from King Ferry, New York, to Chi- 
cago, Illinois, under normal transportation service and conditions, 
Inspection of the beans at Chicago at 12:30 p. m. on September 16, 
1946, showed an average of 12 percent watery soft rot in advanced 
stages. The beans then failed to grade U. S. No. 1 on account of 
decay. 

6. Complainant was notified promptly regarding the condition of 
the beans on arrival at Chicago. 

7. On September 18, 1946, respondent stopped payment on its check 
in the amount of $1,842.50. A non-payment and protest fee of $2.37 
was paid by complainant. 

8. No payment has been made by respondent to complainant on ac- 
count of this transaction. 

9. Complaint was filed within nine months after the alleged cause 
of action accrued. Respondent’s counterclaim, which was contained 
in its answer to the complaint, was filed on June 20, 1947. 


CONCLUSIONS 


This dispute concerns a truckload of Valentine beans. The parties 
agree that they entered into a contract for the purchase and sale of 
the load, which consisted of 670 hampers; that the price was $2.75 
per hamper, f.o.b. King Ferry, New York; that the beans were trans- 
ported from King Ferry to Chicago, Illinois, in a truck engaged by 
respondent; that the truck driver delivered to complainant re- 
spondent’s check in the amount of $1,842.50; and that respondent sub- 
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sequently stopped payment on the check. While no destination for 
the shipment was actually stated, respondent’s principal place of busi- 
ness was Louisville, Kentucky, and there is some evidence that Louis- 
ville or some other city of approximately the same distance from ship- 
ping point was understood by the parties as the intended destination. 

The first question is: What grade of beans was contracted for? 
Complainant alleges that the contract called for U. S. No. 1 beans, 
Complainant’s Sales Manager, John W. Baker, testified that he made 
the sale in the course of a telephone conversation with Solomon 
Krotzki on September 12, 1946, and that Krotzki ordered Black Val- 
entine, U. S. No. 1, beans. Krotzki testified that in talking to Baker 
he said he wanted “a fancy load of beans.” Respondent’s answer 
alleges that the contract was for “U. S. #1 fancy beans.” Five 
grades are provided for in the U. S. Standards for Snap Beans 
(effective August 1, 1936): (1) U.S. Fancy, (2) U.S. No. 1, (3) U.S. 
Combination, (4) U. S. No. 2, and (5) Unclassified. There is no 
“U. S. No. 1 fancy” grade. In speaking of “fancy beans,” Krotzki 
was obviously not referring to any official grade. It appears that he 
simply wanted very good or better than average beans. U.S. No. 1 
is a very good grade of beans. From the evidence before us, we con- 
clude that the contract was for U.S. No. 1 beans. 

The next question is: Were the beans in suitable shipping condi- 
tion? The record shows that the beans in question graded U. S. No. 
1 at King Ferry, New York, on the day of shipment, September 13, 
1946, but failed to meet that grade in Chicago, Illinois, on September 
16, 1946, because of an average of 12 percent watery soft rot in ad- 
vanced stages. This was an f. o. b. sale, under the terms of which the 
seller warranted the beans to be in suitable condition for shipment to 
the intended destination, assuming normal transportation service and 
conditions. There is no suggestion that the transportation service 
and conditions under which the shipment was handled were abnormal. 
There is considerable evidence to show they were normal, and we so 
find. Chicago, Illinois, is approximately the same distance from 
King Ferry, New York, as Louisville, Kentucky, so the warranty of 
suitable shipping condition would cover transportation to Chicago. 
The tolerance for soft rot in U. S. No. 1 beans is 1 percent. The ship- 
ping point inspection certificate on the beans in question shows “Less 
than 1% decay.” But in Chicago, three days later, inspection of 
these same beans showed “Averages 12% Watery Soft Rot in advanced 
stages.” Although there is some evidence that frost may have oc- 
curred in the shipping area the night before these beans were shipped, 
we do not need to find that any of the beans were actually damaged 
bv frost. It is sufficient to say, without speculating as to the reason, 
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that an increase of 11 percent in decay in a period of three days 
establishes that the beans were not in suitable shipping condition. 
We therefore conclude that complainant’s failure to ship beans that 
were in suitable shipping condition was a breach of the contract and 
section 2 of the act. 

The only remaining question is that of damages. Respondent 
kept the beans and disposed of them, but has made no payment to 
complainant on account of the shipment. Since complainant failed 
to deliver beans that were in suitable shipping condition, respondent 
is not liable for the contract purchase price. But having retained 
possession of the goods, the buyer is liable for the contract price less 
the difference between the value of beans meeting contract require- 
ments and the value of the beans actually delivered. We then have 
the problem of determining such values. Respondent offered evi- 
dence to show that the shipment was sold for gross proceeds of $326.86. 
Neither details of sales, including when and to whom sales were made, 
nor dump certificates for the 321 hampers alleged to have been 
dumped, were offered in evidence. Market reports for the Chicago 
market, issued by the Market News Service, and of which we take 
official notice, show that from September 16, 1946, to September 18, 
1946, New York Valentine beans in bushel hampers sold at prices 
ranging from $1.00 to $3.25 per hamper, depending upon quality and 
condition. From these reports it seems evident that Valentine beans 
containing 12 percent decay could have been sold on the Chicago 
market, and should have brought more than respondent claims was 
realized. We therefore cannot accept respondent’s reports of sales 
as indicative of the reasonable value of the beans delivered. 

If the beans in question, upon arrival in Chicago after three days 
in transit, had contained no more than 3 percent soft rot (the tolerance 
for soft rot being 1% in U.S. No. 1 beans), they would have been con- 
sidered in suitable shipping condition. Stock grading U. S. No. 1 
except for approximately 3 percent decay, would be classified as of 
fair quality and condition and, according to market reports, would 
have brought on the Chicago market during the period September 16 
to September 18, 1946, a price of $2.50 to $3.00 per hamper. Thus, 
beans meeting the requirements of the contract here involved would 
have been worth an average of $2.75 per hamper at Chicago upon 
arrival, or $1,842.50 for the shipment. However, beans containing 12 
percent soft rot would be classed as poor to ordinary and would have 
sold in Chicago during the period mentioned for an average of $1.50 
perhamper. We therefore fix the value of the shipment here involved 
as $1,005 at the time of its arrival in Chicago. The difference be- 
tween what the beans should have been worth, $1,842.50, and what 
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they were actually worth, $1,005, or $837.50, is the amount of respond- 
ent’s damages resulting from complainant’s breach of the contract. 
Complainant is entitled to recover the contract price, $1,842.50, less 
respondent’s damages of $837.50, or $1,005. Respondent’s failure to 
pay complainant $1,005 was in violation of section 2 of the act. Rep- 
aration should be awarded complainant in the amount of $1,005, with 
interest, and the facts should be published. In view of the conclu- 
sions herein reached, respondent’s counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to the complainant, as reparation, $1,005, with interest thereon at the 
rate of 5 percent per annum from October 1, 1946, until paid. 

Respondent’s counterclaim is dismissed. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2041) 
PACA Doc. No. 4797.* Decided March 16, 1949. 


Denial of Petition for Rehearing 


Where reasons for reconsideration stated in petition are found to be without 
merit, petition is denied without service on other party.** 


Rejection of Commodity—Effect of Failure to Notify Carrier 


Where buyer notified seller of rejection, failure of buyer to also notify carrier 
does not prove that buyer retained control over the shipment or render 
rejection ineffective in absence of showing that buyer prevented seller from 
diverting or disposing of the shipment.** 


Practice and Pleading—Pleading and Proof—Variance 


Where complaint alleges a fact that is admitted in the answer, but the evi- 
dence offered in the proceeding disproves the admission, the decision is 
based on the evidence rather than the pleadings.** 


Evidence—Failure to Sustain Burden of Proof as to Notification of Rejection 


Where seller contended that buyer failed to take action to notify seller of rejec- 
tion within one hour after receiving results of inspection, but the evidence 
indicates that such action was taken within an hour, held, seller failed to 
sustain burden of proof.** 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions,—Hd. 
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Inapplicability of Ruling in Gillarde v. Martinelli Case to F. O. B. Contract 


The ruling in L. Gillarde Co. v. Joseph Martinelli & Co., 168 F. (2d) 276 (1948), 
7 A. D. 421, as amended ‘in 169 F. (2d) 60 (1948), 7 A. D. 595, that a buyer 
who rejects may not set up breaches of warranty in defense, applies only to 
“acceptance” or “acceptance final’ contracts, and has no application to an 


f. o. b. contract.** 
Mr. Warren 8. Earhart, of Kansas City, Missouri, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 
DENIAL OF PETITION FOR REHEARING 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.), in which 
an order was issued on January 27, 1949, dismissing the complaint. 
On February 7, 1949, and within the time prescribed by the rules of 
practice, complainant filed a petition for rehearing and a memoran- 
dum in support thereof. 

The gist of complainant’s contention is that respondent construc- 
tively accepted the shipment by retaining control of the car for more 
than 24 hours after receipt of notice of arrival and for more than an 
hour after receiving the results of an official inspection. It is argued 
that in view of the constructive acceptance or acceptances, respondent 
had no right to reject and, having rejected in violation of the act, is 
barred from setting up any breach of warranty by complainant in 
defense. 

The record shows that the carload of tomatoes in question arrived 
at * * * on the morning of April 16, 1946, and was placed at 
respondent’s warehouse about noon that day. Complainant was no- 
tified at 3:45 p. m. the same day by the broker that respondent “Ad- 
vises Stock Unsatisfactory Condition Ripening Too Soft Requests 
Make Other Disposition.” Complainant replied: “Sorry Must Insist 
* * * Accept.” The broker further notified complainant, still on 
April 16, 1946, “Sorry * * * Refuses Accept 98100 Insists Posi- 
tively Cannot Use Does Not Want At Any Price Says Took Bad 
Trimming Your Last Car Soft Ripe Tomatoes Don’t Want Get Hooked 
Again Recommend Diverting Elsewhere Meantime Unable Get Gov- 
ernment Inspection Until Tomorrow Anyhow.” Complainant replied 
to the broker at 7:14 p. m. April 16, insisting that respondent accept 
the car. 

It is thus evident that respondent rejected the shipment, unequiv- 
ocally, well within 24 hours after receipt of notice of arrival. But 
complainant says respondent retained control of the car until about 
5 o’clock the following day, and therefore must be deemed to have 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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accepted the shipment. This argument seems to be predicated on the 
theory that a buyer must give notice of rejection to the carrier in 
order to make the rejection effective. We realize, of course, that notice 
of rejection is frequently given to the carrier, and in many cases it has 
appeared that the seller was first notified of rejection by the carrier. 
Nevertheless, the seller is the one to be notified. If the seller receives 
notice of rejection and the car is available to the seller for diversion 
or disposition, we see no reason for requiring the buyer to also notify 
the carrier of the rejection, or for holding that the rejection is in- 
effective because the buyer failed to give such notice. Could com- 
plainant have diverted the car during the period 3:45 p. m. on April 
16th to 5 p. m. on April 17th? There is no evidence on the point. 
Complainant made no effort to divert until the morning of April 18th. 
If complainant had tried to divert during the period in question and 
respondent had taken any action to prevent the diversion, there would 
be some basis for saying respondent was exercising control over the 
car. The mere fact that respondent had the tomatoes inspected dur- 
ing this time does not prove that respondent was in control of the car. 
Two courses of action were open to respondent when it first looked at 
the tomatoes and decided to reject them: (1) give notice of rejection 
immediately, in which case respondent would take a chance that the 
car might be moved out before an official inspection could be made; 
or, (2) delay giving notice of rejection, ask for an inspection within 
the 24-hour period, and give notice of rejection within an hour after 
receiving the results of the inspection. Respondent took the first 
course. Although paragraph 5 of the complaint alleges, among many 
other things, that respondent retained control during the period in 
question, and the answer admits generally the allegations of paragraph 
5 of the complaint, the evidence presented, most of which was offered 
by complainant, shows that respondent did not, in fact, retain control. 
In a situation of this kind, our decision is based on the evidence rather 
than the pleadings. If complainant offers evidence which disproves 
an admission in the answer, he is not entitled to rely on the admission. 
The same would be true if respondent offered the evidence, without 
objection on the part of complainant. For the reasons stated, we 
conclude that respondent did not accept the shipment by retaining 
control. 

It may be added that even if we are in error concerning the retaining 
of control by respondent, the result would not be affected. The record 
does not show definitely that respondent failed to take action to notify 
complainant of his rejection within an hour after receiving the results 
of the inspection. The inspection certificate bears the time 3:40 p. m., 
April 17th, and the time of the rejection on April 17th is fixed as ap- 
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proximately 5 p.m. We do not know exactly when respondent re- 
ceived an oral report of the results of the inspection. The 3:40 p. m. 
time on the certificate would ordinarily be the time the inspection was 
started, so the results would have been reported later, after the inspec- 
tion was completed. It appears from complainant’s Exhibit 7c that 
the broker notified complainant of respondent’s rejection at 5 p. m. on 
April 17th, but it is not clearly shown exactly when respondent notified 
the broker. The burden of proving that respondent failed to take 
action to notify complainant of rejection within an hour, under this 
theory of the matter, is on complainant. The evidence indicates that- 
respondent probably received the results of the inspection at about 
4 p.m. and respondent’s notice to the broker must have been given 
before 5 p.m. From this we would conclude that complainant has 
failed to sustain the burden of proving that respondent did not take 
action to notify complainant of rejection within one hour after receiv- 
ing the results of the inspection. 

In its memorandum in support of the petition for rehearing, com- 
plainant cites the case of Z. Gillarde Co. v. Joseph Martinelli & Co., 
169 F. (2d) 60,* for the proposition: “A buyer who wrongfully rejects 
may not set up breaches of warranty in defense.” Even if the present 
proceeding involved a rejection by respondent in violation of the act, 
as complainant contends, the cited case would have no application. 
The Gillarde case involved an “acceptance final” contract ; we are here 
concerned with an f. o. b. contract. 

Complainant’s petition for rehearing is denied without making prior 
service on respondent. 

Copies hereof shall be served on the parties. 


(A. D. 2042) 
PACA Doe. No. 4894.** Decided March 22, 1949. 


Dismissal—Settlement Between Parties 


Complaint for reparation dismissed on request of parties after completing 
negotiations for settlement of the controversy. 


Messrs. Turp and Coates, of Hightstown, New Jersey, for complainant. Mr. 
Louis Gelbman, of Youngstown, Ohio, for respondent. Mr. Gilbert A. 
Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


*Amending 168 F. (2d) 276 (1948). 7 A. D. 421 and 7 A. D. 495, respectively —Ed. 
** As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1946 ed., 499a et seg.) , complainant 
filed an informal complaint with the Regulatory Division on October 
23, 1947, and a formal complaint on December 23, 1947, alleging 
failure of respondent to pay the purchase price of a truckload of 
potatoes delivered to respondent at * * *, 

A copy of the formal complaint and a copy of the report of investi- 
gation were served on respondent on January 30, 1948. On the 

“same day, a copy of the report of investigation was served on com- 
plainant. Respondent filed an answer to the complaint on February 
25, 1948, denying any liability to complainant in connection with the 
transaction and requesting an oral hearing. 

The hearing was originally scheduled for November 30, 1948, but 
was continued at the request of the parties to February 16, 1949. On 
February 11, 1949, the attorney for respondent notified the presiding 
officer by wire that the case had been settled. The settlement was 
confirmed by a letter dated February 17, 1949, from the attorney 
for complainant. The controversy having been amicably settled by 
and between the parties, the complaint is hereby dismissed. 

Copies hereof shall be served upon the parties. 


(A. D. 2043) 


Tue ScuumMan Company v. Matnuew Mercurio. PACA Doc. No. 
4866. Decided March 23, 1949. 


Failure to Pay Purchase Price—F. O. B. Acceptance Final—Rejection Without 
Reasonable Cause 


Where complainant sold to respondent a carload of lettuce on the basis f. 0. b. 
acceptance final but the lettuce tendered was not of the brand represented 
and respondent abandoned the shipment to the carrier, held, in complain- 
ant’s action for the purchase price, that respondent surrendered his right 
to reject under the term f. o. b. acceptance final, and the rejection precludes 
him from setting up the defense with respect to brand, and reparation 
should be awarded complainant in amount of the purchase price.* 


Court Decisions Followed in Agriculture Decisions 


The LeRoy Dyal Co., Inc. v. Charles R. Allen, 162 F. (2d) 152 (1947), 6 A. D. 
490 ; L. Gillarde Co. v. Joseph Martinelli & Co., Inc., 168 F. (2d) 276 (1948), 
7 A. D. 421, as amended by supplemental decision in 169 F. (2d) 60 (1948), 7 
A. D. 595. 


*Reference to other points involved in this case will be found in Index-Digest and 
Bubject-Index in this issue of Agriculture Decisions.—Hd, 
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Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Louis Gelbman, 
of Youngstown, Ohio, for respondent. Mr. Gilbert A. Horn, Presiding 


Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U. S. C. 1946 ed. 499a et seq.), for the recovery of 
reparation in the full amount of the contract purchase price of a 
carload of lettuce sold by complainant to respondent. Informal com- 
plaint was made to the Regulatory Division, Fruit and Vegetable 
Branch, on September 30, 1947, and a formal complaint was filed on 
October 9, 1947. A copy of the formal complaint, together with a 
copy of the report of investigation made by the Regulatory Division, 
was served on respondent by registered mail on December 13, 1947. 
A copy of the report of investigation was served on complainant’s 
attorney on December 17, 1947. 

It is alleged in the formal complaint that on September 18, 1947, 
complainant sold to respondent a carload of 327 crates of Flying 
Colors Brands lettuce contained in car NP 90284, which was then 
on track at Chicago, Illinois; at an agreed price of $746.70, f. 0. b. 
acceptance final; that this carload of lettuce was diverted promptly 
to respondent at Youngstown, Ohio; that respondent rejected the 
shipment, which was abandoned to the carrier; and that no part of 
the purchase price has been paid. 

In his answer, filed January 13, 1947, respondent admits the con- 
tract terms as stated by complainant, but alleges that, in addition, 
complainant represented the lettuce was number one grade, with not 
in excess of five percent decay. Respondent alleges further that, 
relying on the representations of complainant, he did not examine 
the lettuce until September 23, 1947, at which time he discovered the 
brand was Top Row instead of Flying Colors. Respondent’s defenses 
consist of the following: there was no valid contract because of the 
discrepency in brand; complainant was notified by telephone on Sep- 
tember 23, 1947, of the brand received and complainant agreed to 
dlivert the shipment elsewhere with no liability to respondent; and the 
decay in the lettuce averaged 75 percent. 

Pursuant to respondent’s request, a hearing was held in Youngs- 
town, Ohio, on June 3, 1948, at which both parties were represented 
by counsel. Complainant’s testimony consisted of the deposition of 
John L. Senini, complainant’s vice president and sales manager, taken 
at Chicago, Illinois, on April 1, 1948. Respondent offered his testi- 
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mony and that of Carl Salpietra, a wholesale fruit and vegetable 
dealer in Youngstown, Ohio. 


FINDINGS OF FACT 


1. Complainant, The Schuman Company, is a corporation whose 
address is 216 South Water Market, Chicago, Illinois. 

2. Respondent, Mathew Mercurio, is an individual whose address 
is 201 West Front Street, Youngstown, Ohio. At the time of the 
transaction involved herein, respondent was licensed under the act. 

3. On September 18, 1947, complainant contracted to sell to re- 
spondent 327 crates of Flying Colors Brand lettuce, then contained in 
car NP 90284, at $2.10 per crate, plus the cost of icing, or $746.70 for 
the carload, f. o. b. acceptance final. 

4. The lettuce in car NP 90284 was Top Row brand and not Flying 
Colors brand. 

5. Complainant ordered the shipment diverted to Youngstown, 
Ohio. The carrier placed the car for unloading and notice of arrival 
was given to respondent by telephone at 8:15 a.m., September 22, 1947. 

6. On September 29, 1947, respondent rejected the shipment to 
complainant. 

7. The carload of lettuce was abandoned to the carrier. Complain- 
ant has received no part of the purchase price. 

8. The formal complaint was filed within nine months after the 
cause of action accrued. 

CONCLUSIONS 


Complainant’s evidence consists of the deposition testimony of 
John L. Senini and numerous exhibits introduced in connection there- 
with. Senini testified that he offered to sell Mercurio a carload of 
lettuce and, in response to questions, stated that the car was on track 
at Chicago; that it contained 202 crates of four dozen size and 125 
crates of five dozen size Flying Colors brand lettuce; that the car had 
been shipped from California under initial ice and arrived September 
17, 1947, and that complainant has inspected the car and the lettuce 
was healthy. Admittedly, he erred in his representation as to brand 
and the lettuce in car NP 90284 was actually Top Row brand. Ac- 
cording to the witness, he inspected the shipment prior to the trans- 
action but the car was heavily iced and the crates were loaded with the 
labels toward the ends of the car and he, therefore, relied upon a tele- 
gram dated September 7, 1947, from the shipper, which stated the 
lettuce was Flying Colors brand. Senini also testified that the same 
quality lettuce is packed under both labels. 

The shipment arrived at Youngstown, Ohio, on September 22, 
1947, and notice of arrival was given to respondent that day. Respond- 








le 


8 A. D. THE SCHUMAN CO. V. MATHEW MERCURIO 299 


ent testified that he inspected the shipment on September 23, 1947, 
and immediately notified complainant by telephone that the shipment 
would not be received. Senini denies that he received such notice. 
The preponderance of that evidence establishes that the first such 
notice received by complainant was on September 29, 1947, when the 
carrier sent a telegram to complainant stating that the shipment was 
unclaimed. On the same day respondent sent a telegram to complain- 
ant stating that the shipment was refused. 

Respondent contends in its brief that the time of rejection is im- 
material because the shipment by complainant of Flying Colors brand 
lettuce was a condition precedent to the imposition of any obligation 
upon respondent with respect to the contract. There is no question 
but that complainant breached the contract by not tendering delivery 
of the brand of lettuce contracted for, but it does not follow that this 
failure of complainant is available to respondent as a defense. 

Complainant’s representation as to brand constituted a warranty. 
The law of sales gives a buyer, in the case of a breach of warranty 
by the seller, certain remedies including the right to refuse the com- 
modity tendered or to accept it and claim damages; but the contract 
may restrict the remedies which are available. The contract under 
consideration restricted the remedies of respondent, because the 
agreed basis of sale was f. 0. b. acceptance final. Under this term 
the buyer surrenders his right of rejection. LeRoy Dyal Co., Ine. v. 
Charles R. Allen, 161 F. 2d 152 (C. C. A. 4th, 1947). If the buyer, 
under an “acceptance final” contract, rejects the shipment he thereby 
waives the right to claim any damages for breach of warranty by 
the seller. Z. Gillarde Co. v. Joseph Martinelli & Co., Inc., 168 F. 
2d 276 (C. C. A. 1st, 1948), as amended, by supplemental decision in 
169 F. 2d 60. Since respondent rejected the shipment in violation 
of the contract and is precluded from making the only defense sug- 
gested, it follows that complainant is entitled to recover from re- 
spondent the full contract purchase price. 

It is concluded that respondent’s rejection was without reasonable 
cause and in violation of section 2 of the act. Reparation should be 
awarded complainant in the amount of $746.70, with interest. The 


facts should be published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $746.70, with interest thereon at 5 per- 
cent per annum from October 1, 1947, until paid. 

The facts set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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Tue ScoumMAN Company v. YECKES-E1cHENBAUM, [No. PACA Doc. 
No. 4947. Decided March 23, 1949. 


Dismissal of Petition for Reconsideration 


Where respondent's petition for reconsideration of an order awarding it nominal 
damages in its counterclaim against complainant involved the same questions 
of fact and law considered and determined in the original decision, and no 
error appearing therein, the petition is hereby dismissed without making 
prior service thereof on complainant.* 


Mr. David Siskind, of New York, New York, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING RESPONDENT’S PETITION FOR RECONSIDERATION 


In this proceeding, under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seg.), an order was 
issued on December 10, 1948, awarding reparation to complainant in 
the amount of $417, plus interest thereon at the rate of 5 percent per 
annum from April 1, 1948, until paid. The award was based upon 
our findings and conclusions that respondent’s failure to account fully 
for the proceeds of sale on consignment of three carloads of lettuce 
shipped to it by complainant was a violation of the act; that re- 
spondent’s counterclaim was properly filed in the proceeding; and 
that respondent had established a breach of warranty by complainant 
in its sale and delivery to respondent of one carload of carrots, but 
that respondent had failed to prove it had suffered the damages claimed 
by it. Nominal damages of one dollar in favor of respondent were 
deducted from the amount found to be due complainant. 

A petition for reconsideration of the order was filed by respondent 
on December 27, 1948. On January 5, 1949, an order was issued 
staying the order of December 10, 1948, pending the issuance of a 
further order in the proceeding. 

The petition for reconsideration alleges that the damages awarded 
respondent in the order of December 10, 1948, was inadequate, that 
material evidence in support of respondent’s counterclaim was disre- 
garded, and that the application of the rule of damages did not con- 
form to the requirements of the law. 

We have considered very carefully the argument that has been 
presented by respondent. We see the difficulty. There is no ques- 
tion that the 209 crates of carrots sold as medium to large did not 


*Reference to other points involved in this case will be found'in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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grade medium to large, but there is no dispute made with respect to 
the 137 crates of carrots sold as small to medium. What respondent 
wants is an allowance on the 209 crates of supposedly medium to large 
carrots either in the amount of $1.121% per crate, or the $1.00 per crate 
difference between the purchase prices paid by respondent on the two 
lots. In other words, what respondent wants is to pay either the 
same price for both lots or a smaller price for the medium to large 
lots. In order to reach the conclusion argued for by respondent, we 
would have to say that the lot marked medium to large was of the 
same value or of less value than the lot marked small to medium, be- 
cause, in the final analysis, the problem is to determine the difference 
between the value of what was delivered and the value of what should 
have been delivered. On respondent’s own admission, as evidenced 
by its telegrams of February 24 and February 26, 1948, to complain- 
ant showing the prices for which carrots from the two lots had been 
sold, it is evident that the lot marked medium to large had a con- 
siderably higher value than the lot marked small to medium. The 
burden is on respondent to prove just what this difference was. From 
the evidence before us, and as stated in our order of December 10, 
1948, respondent has failed to prove that it suffered the damages which 
it claims. In fact, there is some doubt that respondent has proved 
that it sustained any damage at all, although it would seem to follow 
logically that where a commodity of this character is below grade, as 
established in this case, the buyer would sustain some damage. But, 
to repeat, respondent had the burden of proving not merely that it was 
damaged, but the amount of such damage. We think respondent has 
failed to sustain that burden and, therefore, an award of nominal 
damages is our only alternative. 

Attached to the petition for reconsideration is an account sales 
which, it is alleged, covers respondent’s resale of the carrots in ques- 
tion. The account sales was not previously a part of the evidence of 
record, but consideration thereof would not have altered our decision 
in the case. 

The petition for reconsideration is hereby dismissed without prior 
service upon complainant. This order and the order of December 10, 
1948, shall become effective 30 days after the date hereof. This order 
shall be published. 

Copies hereof shall be served upon the parties. 
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Sovon Srecen Company v. B. Base SHarGAA WHOLESALE Fruit AND 
Propuce Company. PACA Doc. 5067. Decided March 23, 1949. 


Failure to Pay Purchase Price—Default 


Where it is alleged that respondent failed to accept delivery of four carloads and 
pay complainant the purchase price for five carloads of commodities pur- 
chased by respondent from complainant, and where respondent failed to file 
an answer in the proceeding, held, that respondent’s failure to answer con- 
stitutes an admission of the facts alleged in the complaint and respondent’s 
failure to accept delivery and pay the full amount of the purchase price was 
in violation of the act for which reparation should be awarded complainant.* 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. John F. 
McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.), 
instituted by the complainant against the respondent, alleging failure 
to pay the contract purchase price for five carloads of perishable agri- 


cultural commodities purchased from complainant in August and 
September 1945. A copy of the report of investigation were served 
by registered mail upon complainant on July 29, 1948. Copies of the 
formal complaint and report of investigation were served personally 
upon the respondent on July 29, 1948. 

At the time of such service the respondent was notified that an 
answer to the complaint should be filed within twenty days thereafter 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute a waiver of hearing on the 
facts and an admission of the allegations of the complaint. Despite 
two extensions of time within which to file an answer to the complaint, 
the respondent failed to do so, and this proceeding is being disposed 
of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Simon Seigel Company, as a partnership composed 
of Simon and Ruth L. Siegel, whose address is 1425 South Racine 
Avenue, Chicago, Illinois. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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2. Respondent is an individual, Ben B. Shargaa, doing business as 
B. Babe Shargaa Wholesale Fruit and Produce Company, whose last 
known address is 1260 N. W. 22nd Street, Miami, Florida. At the 
time of the transactions complained of herein, respondent was licensed 
under the act. 

3. On August 13, 1945, in the course of interstate commerce, com- 
plaint, by oral contract, sold to respondent one carload of tomatoes 
at the agreed price of $2,212.50, plus $30.00 pre-cooling charges, or a 
total price of $2,242.50, f. o. b. shipping point acceptance final, and 
thereafter complainant shipped from loading point in the State of 
Washington to respondent at Houston, Texas, the kind, quality, and 
grade of tomatoes called for in the contract of sale in car No. NRC 
320. Respondent took possession of the tomatoes upon arrival, with- 
out paying the draft or obtaining a release of the delivery order, but 
failed to pay complainant the agreed purchase price. Complainant 
thereafter realized a net recovery of $1,148.07 from the railroad be- 
cause of its unauthorized delivery to the respondent, making its loss 
on account of this transaction $1,094.43. 

4. On August 13, 1945, in the course of interstate commerce, com- 
plainant, by oral contract, sold to respondent one carload of potatoes 
at the agreed price of $974.40, plus pre-cooling charges of $30.00, or 
a total price of $1,004.40, f. o. b. Harrah, Washington, and thereafter 
complainant diverted to respondent at Houston, Texas, the kind, qual- 
ity, and grade of potatoes called for in the contract in car No. PFE 
74762. Upon arrival of the produce at destination, respondent refused 
to unload the car or to pay the agreed purchase price, freight, demur- 
rage, and switching charges assessed thereon by the carriers. The 
potatoes were placed in a warehouse and sold at public auction, result- 
ing in a deficit. of $253.80, making complainant’s damages as a result 
of this transaction $1,258.20. 

5. On August 13, 1945, in the course of interstate commerce, com- 
plainant, by oral contract, sold to respondent a second carload of 
potatoes at an agreed purchase price of $968.40, plus $30.00 for pre- 
cooling, or a total price of $998.40, f. o. b. shipping point Wapato, 
Washington. Thereafter complainant diverted to respondent at 
Houston, Texas, the kind, quality, and grade of potatoes called for in 
the contract of sale in car No. URTX 9205. Upon arrival of the po- 
tatoes at destination, respondent refused to unload them or to pay the 
agreed purchase price, freight, demurrage, switching and storage 
charges assessed thereon by the carriers, as a result of which the 
potatoes were placed in a warehouse and sold at public auction, result- 
ing in a deficit of $96.58, making complainant’s damages on account 
of this transaction $1,094.98. 
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6. On September 26, 1945, in the course of interstate commerce, 
complainant, by oral contract, sold to respondent one carload of onions 
at the agreed price of $954.00, plus brokerage of $25.00, or a total price 
of $979.00, f. o. b. shipping point, Toppenish, Washington. There- 
after complainant tendered to respondent at Houston, Texas, from 
shipping point in the State of Washington, the kind, quality, and 
grade of onions called for in the contract of sale in car No. SFRD 
35813. Respondent rejected the shipment and complainant sold the 
carload of onions to Rudin Distributing Company, St. Louis, Missouri, 
from which it realized the sum of $360.59, making complainant’s loss 
on account of this transaction, $618.41. 

7. On August 17, 1945, in the course of interstate commerce, com- 
‘plainant, by oral contract, sold to respondent one carload of potatoes 
at the agreed price of $846.00, f. o. b. acceptance Toppenish, Washing- 
ton. Thereafter complainant diverted to respondent at Houston, 
Texas, the kind, quality, and grade of potatoes called for in the con- 
tract of sale in car No. MDT 18110. Upon arrival of the potatoes at 
destination respondent refused to unload the car and pay the agreed 
purchase price, as a result of which the potatoes were placed in storage 
by the carrier and sold at public auction, resulting in a deficit of $831.33, 
making complainant’s damages on account of this transaction 
$1,677.33. 

8. The total amount of damages sustained by the complainant as 


a result of the foregoing transactions is $5,743.35, no part of which has 
been paid. 

9. The informal complaint was filed on September 21, 1945, which 
was within nine months after the cause of action accrued. The for- 
mal complaint was filed on May 24, 1948. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint con- 
stituted a waiver of hearing on the facts and an admission of the 
allegations of the complaint, as provided for in the rules of practice 


(7 CFR 1945 Supp. 47.8 (c) ). 
The facts thus admitted are that the respondent agreed to pur- 


chase five carloads of perishable agricultural commodities; that he 
took possession of one carload and failed or refused to accept delivery 
of the other four carloads; and that he has failed to pay complainant 
the agreed purchase prices, plus additional charges accruing as a 
result of his failures to accept. Respondent’s failures to accept de- 
livery of the four carloads constituted rejections without reasonable 
cause in violation of section 2 of the act. Respondent’s failures to 
pay the agreed purchase prices, plus additional charges accruing as a 
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result of his rejections, were in violation of section 2 of the act. Rep- 
aration should be awarded complainant in the amount of the damages 
sustained as a result of these violations, as shown in Findings of 
Fact 3, 4, 5, 6 and 7, or $5,743.35, with interest. The facts should be 
published. 

ORDER 


. 


Within thirty days from the date of this decision, respondent shall 
pay to the complainant as reparation $5,743.35, with interest thereon 
at the rate of 5 percent per annum from October 1, 1945, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2046) 


Tur ScuumMan Company v. Tor Rosenstum Co. PACA Doc. No. 
4841. Decided March 24, 1949. 


Failure to Pay Purchase Price—Contract to Sell Subject to Buyer’s Approval 
of Seller’s Report of Inspection—Evidence—Failure to Prove Misrepresen- 
tation by Seller 

Where complainant seeks to recover purchase price of a carload of cantaloups 

allegedly sold to respondent, and respondent contends that the contract was 
subject to its approval of the quality and Condition of the melons as re- 
ported by complainant after inspection but complainant misrepresented the 
condition causing respondent a profit loss of $216, held, that the evidence 
shows the contract was subject to respondent’s approval of complainant’s 
report but there was no misrepresentation on the part of complainant, and 
reparation should be awarded complainant for the purchase price.* 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Evan J. Rummelt 
of Friedman & Rummell, of Youngstown, Ohio, for respondent. Mr. Gilbert 
A. 'Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
The Schuman Company filed a formal complaint on October 9, 1947. 
Complainant alleges that on June 25, 1947, it sold to respondent a 
carload of cantaloups, then en route to Chicago, Illinois, on an f. o. b. 
Arizona basis; and that respondent disposed of the shipment but 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed, 


832846—49—_6 





306 PESISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8 A.D, 


failed and refused to pay complainant the agreed purchase price. An 
award of reparation is requested in the amount of $928. 

A copy of the formal complaint and a copy of the report of investi- 
gation made by the Department were served upon respondent on 
November 15, 1947. A copy of the report of investigation was served 
upon the representative for complainant on November 17, 1947. 

In its answer filed December 1, 1947, respondent denies the contract 
terms as stated by complainant and alleges that the contract was con- 
ditioned upon complainant’s inspection and report to respondent of 
the condition of the melons on arrival at Chicago, Illinois. It is 
respondent’s contention that complainant misrepresented the condition 
of the melons at Chicago; and because of the poor condition of the 
melons, respondent’s buyer rejected them causing respondent to sus- 
tain a profit loss of $216. Respondent contends further that it is 
indebted to complainant only to the extent of $268.36, computed by 
deducting respondent’s loss of $216 from the net proceeds of $484.36 
received from the final sale of the shipment. 

The oral hearing requested by respondent was held at Youngstown, 
Ohio, on June 30, 1948. The parties were represented by counsel. 
On behalf of complainant, there was introduced and accepted in evi- 
dence the depositions of two employees of complainant, John L. Se- 
nini, vice-president and sales manager, and Morris S. Toledo, sales- 
man. Simon M. Rosenblum, general manager and purchasing agent 
of respondent, appeared and testified as a witness. 


FINDINGS OF FACT 


1. Complainant, The Schuman Company, is a corporation whose 
address is 216 South Water Market, Chicago, Illinois. 

2. Respondent, The Rosenblum Bros. Co., is a corporation whose 
address is 226 8. Phelps Street, Youngstown, Ohio. At all times 
herein involved respondent was licensed under the act. 

3. On June 25, 1947, in the course of a telephone conversation, com- 
plainant contracted to sell to respondent one carload of Old Fort 
Yuma Brand cantaloups, containing 384 crates, for the total price of 
$928 f. o. b. Arizona. The contract was subject to respondent’s ap- 
proval of the quality and condition of the melons to be reported by 
complainant after an inspection upon arrival at Chicago, Illinois. 

4, The shipment arrived at Chicago on June 27, and was inspected 
by employees of complainant and complainant’s salesman notified re- 
spondent by telephone that it was a fine car of cantaloups, of good 
color and condition, no decay, and in his opinion would carry to any 
terminal market. 
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5. The shipment was also inspected on June 27, on complainant’s 
order, by a private inspection agency which reported as follows: 

“Stock of good and fairly good quality and appearance * * * Stock, 
Melons well and fairly well formed, sized and netted. A few ground scarred. 
Picked on full slips. Hard to firm and occassional weak. A few moldy slips. 
No decay found. 25 to 100%, mostly 70 to 80% with tan to full ripe color, balance 
turning color.” 

6. Respondent accepted the carload on the basis of the description 
given by complainant’s salesman and ordered the car held for its 
subsequent disposition. Respondent sold the car to the Arthur H. 
Gerber & Company of Chicago, Illinois, for $1,144, and in the after- 
noon of June 27 ordered complainant to release the car to that com- 
pany. 

7. The Arthur H. Gerber & Company diverted the car to Cincinnati, 
Ohio, where is was rejected on June 30 by Gerber’s consignee due to 
excessive decay. A private inspection made in Cincinnati on June 
30 reads, in part, as follows: 

“Average 44% firm and sound. 55% soft, moldy ends or breakdown Soft Rot. 
Mostly moldy decay at slips.” 

8. Respondent notified complainant by telegram on June 30 that 
the car was rejected at Cincinnati and was being sold to the best pos- 
sible advantage. The melons were sold at Cincinnati on July 2, 1947, 
for the net amount of $484.36. Mandell Brothers of Cincinnati, Ohio, 
who handled the sale of the car, drew its check in the amount of 
$484.36 in favor of the Arthur H. Gerber Company. The Gerber 
Company indorsed the check to respondent which, in turn, indorsed 
it to complainant. Complainant refused to accept the check and re- 
turned it to respondent. 

9. No part of the purchase price has been paid by respondent to 
complainant. 

10. Complaint was filed within nine months after the accrual of 


the cause of action. 
CONCLUSIONS 


The terms of the contract agreed upon by the parties are in dispute. 
The contract was negotiated over the telephone on June 25, 1947, 
at the initiation of Morris S. Toledo, a salesman for complainant. 
Rosenblum testified that Toledo said complainant had a carload of 
cantaloups on track in Kansas City, giving the manifest and date of 
shipment. The witness stated he was reluctant to purchase the mel- 
ons because they had been in transit nine days and other melons had 
arrived in bad condition. The final agreement, as stated in the words 
of the witness, was that “the only way that I would take it was that it 
be inspected by the Schuman Company, Chicago, and if they stated it 
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was in good carrying condition there, I would take the car.” The 
testimony of Toledo is to the effect that Rosenblum agreed to purchase 
the melons outright, but Toledo did agree to inspect the melons on 
arrival at Chicago and report their condition to Rosenblum. 

While the testimony is conflicting, it is our opinion that respondent’s 
version of the contract is the correct one. In fact, this is the con- 
tract alleged in the informal complaint. It is concluded that the con- 
tract to sell was subject to respondent’s approval of the quality and 
condition of the melons as disclosed by the inspection of complainant 
- at Chicago, Illinois. 

Complainant’s salesman inspected the shipment upon arrival at 
Chicago, Illinois, on June 27, and advised respondent by telephone 
that he found it to be a fine car of cantaloups, of good color and condi- 
tion, no decay, and stated that, in his opinion, the shipment would 
carry to any terminal market. On the basis of this report, respondent 
agreed to buy the cantaloups, and requested complainant to hold 
them for his further order. Later in the day of June 27, respondent 
resold the shipment to the Arthur H. Gerber Company of Chicago, 
and ordered complainant to release the car to the Gerber Company. 
The Gerber Company later resold the car to the Albers Super Mar- 
ket Company, and diverted it to Cincinnati, Ohio. Upon arrival of 
the car at Cincinnati on June 30, the Albers Company rejected the 
car back to the Gerber Company because of excessive decay. The 
Gerber Company sought to reject the car back to respondent, and 
respondent, in turn, sought to reject it to complainant. Upon com- 
plainant’s refusal to take the car back, respondent had it sold for 
the account of whom it may concern. 

Respondent contends that the salesman’s representations were false 
and did not correspond with the true conditions of the cantaloups 
at the time of the salesman’s inspection thereof at Chicago on June 
27. The only proof of the falsity of the salesman’s statements is the 
condition of the cantaloups at Cincinnati, Ohio, on June 30, at which 
time the fruit was found to be 55 percent soft, moldy ends, with 
breakdowns due to soft rot. Respondent contends further that can- 
taloups which are in the condition described by the salesman would 
not deteriorate to such an extent in three days’ time, and the sales- 
man’s warranty that the car would carry to any terminal market was 
obviously breached. 

In this proceeding, the evidence as to the condition of the cantaloups 
at Cincinnati on June 30 is not conclusive proof of their condition at 
Chicago three days before. Respondent’s witness, Rosenblum, testi- 
fied that he did not know how the car in question was handled after 
he had sold it to the Arthur H. Gerber Company on June 27. He 
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admitted that there may be a change in the condition of cantaloups 
in three days’ time, especially if the car is not properly iced or is other- 
wise mishandled. He stated, further, that this transaction occurred 
near the end of the cantaloup season and the carrying quality of 
cantaloups is much poorer at that time than earlier in the season. 
He also was aware that the car had been delayed two days over normal 
transit time between Arizona, where it originated, and Chicago. In 
these circumstances, it seems entirely possible that cantaloups which 
appear to be in good condition at Chicago, could become heavily de- 
teriorated in three days’ time, especially if the car was not properly 
iced or was otherwise mishandled during this time. 

Respondent places considerable weight on the report of inspection 
made by Standard Inspection Service on June 27, 1947, which shows 
that the cantaloups contained a “few moldy slips.” This inspection 
appears to have been made subsequent to the inspection by com- 
plainant’s salesman and his reporting to respondent. The existence 
of a few, that is 10 percent or less, moldy slips, “no decay,” does not, 
in itself, indicate that the melons were out of condition. Otherwise, 
the inspection report at Chicago shows the cantaloups to be in good 
condition, and generally corroborates the representations made by 
complainant’s salesman. Accordingly, it is found that complainant’s 
salesman gave a fair statement of the condition of the melons as he 
found them, and his representations to respondent were not false. 

As to the salesman’s statement that the car would, in his opinion, 
carry to any terminal market, Rosenblum admitted that this state- 
ment was made to him merely as a personal opinion. Furthermore, 
he testified as follows: “I can look at a car out here and five other in- 
spectors can look at it and all be different in our opinions.” It is clear, 
therefore, that the salesman’s statement relative to the carrying quali- 
ties of the shipment was given and understood by both parties to be 
merely one man’s opinion, not a definite warranty. 

It is concluded that respondent’s failure to pay for the carload of 
cantaloups involved herein, after having accepted it, was a violation 
of section 2 of the act. Reparation should be awarded complainant 
against respondent in the amount of $928, plus interest, and the facts 
published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, the sum of $928, with interest thereon at 
5 percent per annum from June 27, 1947, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties. 
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(A. D. 2047) 
PACA Doc. No. 4877.* Decided March 25, 1949. 


Dismissal—Failure to Offer Proof in Support of Claim 


Where complainant failed to attend the hearing or submit testimony by deposi- 
tions and the report of investigation did not contain sufficient proof to sup- 
port the material allegations of the complaint which were denied by respond- 
ent’s witnesses at the hearing, the complaint is dismissed.** 


Affidavits Attached to Complaint Not Constituting Evidence, When—Effect of 
Failure to Offer Affidavits at Hearing 


. Affidavits attached to the complaint as exhibits and referred to in the complaint 
are not a part of the record in a hearing case unless formally offered by 
complainant at the hearing.** 


Mr. William Kind Mapp, of Mapp and Mapp, of Keller, Virginia, for complainant. 
Mr. Standley L. Richardson, of Richardson & Richardson, of Baltimore, 
Maryland, for respondent. Mr. Jumes A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U.S. C. 1946 
ed. 499a e¢ seg.) in which informal complaint was made to the Regula- 
tory Division, Fruit and Vegetable Branch, on November 25, 1946, and 
a formal complaint was filed on September 24,1917. A copy of the for- 
mal complaint and a copy of the report of investigation made by the 
Regulatory Division were served on respondent by registered mail on 
January 15, 1948. On the following day, a copy of the report of in- 
vestigation was likewise served on complainant. 

It is alleged in the formal complaint that on or about October 28, 
1946, complainant and respondent entered into an oral agreement in 
interstate commerce whereby complainant contracted to sell and re- 
spondent to purchase two truckloads of Flat Bountiful Beans to be 
shipped from * * *, atthe agreed price of $1.75 per basket deliv- 
ered at * * *. It is alleged that complainant, relying upon this 
agreement, purchased one truckload of 478 baskets of beans and 
another of 518 baskets, both of which were tendered to respondent at 
* * *, on October 29, 1946; that respondent took delivery of 46 
baskets and paid for them, but refused to take delivery of the remain- 
der of the shipments, which met the requirements of the contract; and 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 





8 / 
th 


res 
tif 
ex 
re} 
to 
mi 


ap 


OSi- 
sup- 
md- 


of 


int 


int. 
re, 


8 A. D. PACA NO. 4877 311 


that upon rejection complainant resold the beans at a loss of $1,384.64. 

Respondent filed an answer alleging that complainant telephoned to 
respondent offering two truckloads of 85% U.S. No. 1 or better Boun- 
tiful beans, but on arrival of the beans at respondent’s plant they were 
examined and found not to be as represented by complainant and were 
rejected for this reason. Respondent, therefore, denies any liability 
to complainant in connection with this transaction and requests dis- 
missal of the complaint. 

A hearing was held at * * * on October 20, 1948. No one 
appeared for complainant. Respondent was represented by counsel, 
who called respondent’s president and its plant foreman as witnesses. 


FINDINGS OF FACT 


1. The complainant, * * *, is an individual whose postoffice ad- 


dressis * * *%, 


2. Respondent, * * *, is a corporation having its principal 
place of business at * * *. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 

3. On or about October 28, 1946, a contracted to sell to 
respondent two truckloads of 85% U.S. No. 1, or better, Bountiful 
beans at the price of $1.75 per basket, delivered at respondent’s place 
of businessin * * *, 

4. On or about October 29, 1946, complainant tendered to respond- 
atea&°* * *, twe truckloads of beans which had been trans- 
ported in interstate commerce from loading points in the State of 
* * *. The beans were not 85% U.S. No. 1, or better, quality, and 
were not all of the Bountiful variety. Respondent took delivery of 46 
baskets and paid complainant $1.75 per basket for them. Respondent 
refused to accept delivery of the remainder of the two truckloads of 
beans. 

5. With the. exception of $80.50 paid by respondent for the 46 
baskets of beans accepted, no payment has been made by respondent 
to complainant on account of the shipments here involved. 

6. Informal complaint was filed on November 25, 1946, which was 
within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


In the formal complaint filed in this proceeding complainant alleges 
that he sold two truckloads of good quality flat Bountiful beans to 
respondent at the agreed delivered price of $1.75 per basket and, in 
reliance upon this contract, complainant purchased two truckloads of 
such beans which were shipped from loading pointsin * * * and 





312 §PESISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8A.D, 


tendered to respondent at * * *. Complainant also alleges that 
although these beans conformed: to contract requirements, they were 
rejected by respondent and thereafter resold at a loss. Complaint was 
filed in this proceeding for the recovery of that loss. 

Respondent does not deny that it contracted to purchase two truck- 
loads of Bountiful beans from complainant, but alleges that the beans 
were to be 85% U.S. No. 1 grade, and better. Respondent also alleges 
that the truckloads of beans tendered by complainant were not as 
contracted for and were rejected for that reason. 

Respondent requested an oral hearing, which was postponed twice 
at complainant’s request. The hearing was finally held at * * *, 
on October 20, 1948. No one appeared for complainant and no proof 

‘whatever was submitted in support of the complaint. Respondent 
was represented by counsel and the testimony of its president, as well 
as that of one of its employees, was offered. Respondent’s testimony 
was to the effect that several truckloads of beans had been purchased 
by respondent from complainant and that all shipments accepted were 
85% U.S. No. 1 or better. Respondent offered testimony to show 
that complainant was told that beans of a lower quality than 85% 
U.S. No. 1 would not be accepted; that complainant agreed to deliver 
beans of that quality; and that two truckloads of beans in question 
were rejected because they did not meet the grade and variety require- 
ments of the contract. 

Three affidavits are attached to the complaint as exhibits in support 
of complainant’s allegation that the beans in controversy were of good 
quality. Aside from the fact that there is no proof that the contract 
called for good quality beans, these affidavits cannot be considered as 
evidence in this proceeding. They were never offered in evidence. 
In a case where an oral hearing is held, the evidence consists of the 
testimony and exhibits offered and admitted in evidence, plus the 
report of investigation which is made a part of the evidence by the 
rules of practice (7 CFR, 1945 Supp. 47.7.). The examiner’s report 
and the final order must be prepared “upon the basis of the evidence 
received at the hearing.” (7 CFR, 1945 Supp. 47.19 (2) (d)). 

We conclude that the contract was for 85% U.S. No. 1, or better, 
Bountiful beans. We reach this conclusion on the basis of the evi- 
dence offered by respondent at the hearing. No evidence to the con- 
trary was submitted by the complainant at the hearing or included in 
the report of investigation. On the same basis, we conclude that the 
beans tendered by complainant did not meet contract requirements. 
Accordingly, respondent’s rejection of the two truckloads was not 
without reasonable cause. It follows that the complaint should be 
dismissed. 
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ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(A. D. 2048) 
PACA Doc, No. 4957.* Decided March 25, 1949. 


Denial of Petition for Rehearing 


Petition for rehearing denied where no basis for rehearing stated.** 


Denial of Petition for Reconsideration 


Where reasons for reconsideration stated in petition are found to be without 
merit, petition is denied without service on other party.** 


Rejection—Effect of Failure to Notify Carrier 


Where buyer notified seller of rejection, the fact that buyer did not also notify 
carrier does not render rejection ineffective.** 


Court Decision Followed in Agriculture Decisions 
L. Gillarde Co. v. Joseph Martinelli & Co., Inc., 168 F. (2d) 276 (1948), 7 A. D. 
421, as amended by supplemental decision in 169 F. (2d) 60 (1948), 7 A. D. 
595. 
Mr. Warren 8S. Earhart, of Kansas City, Missouri, for complainant. 
Decision by Thomas J. Flavin, Judicial Officer 
DENIAL OF PETITION FOR REHEARING AND RECONSIDERATION 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seg.), in which 
an order was issued on February 8, 1949, dismissing the complaint. 
On February 15, 1949, and within the time prescribed by the rules of 
practice, complainant filed a petition for rehearing and reconsidera- 
tion. 

Complainant’s contention is that respondent did not reject the ship- 
ment within 24 hours after receipt, of notice of arrival; that the re- 
jection was, for that reason, unlawful; and that, having unlawfully 
rejected, respondent is not entitled to set up breaches of warranty by 
the seller (complainant) in defense, citing LZ. Gillarde Co. v. Joseph 
Martinelli & Co., 169 F. (2d) 60.+ It is also asserted that there ac- 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—HKd. 


**Reference to other points involved in this case will be found in Index-Digest and 


Subject-Index in this issue of Agriculture Decisions.—Ed. 
tAmending 168 F. (2d) 276 (1948). 7 A. D. 421 and 7 A. D. 495, respectively.—Hd, 
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tually was no decay in the commodities at the time of sale, contrary to 
a conclusion stated in our previous order. 

The record shows (Exhibit 4, Report of Investigation) that the 
car arrived at * * * on April 28, 1947, at 9 a. m., and that re- 
spondent was notified of arrival at 10:25a.m.thesameday. Attached 
to the Report of Investigation as Exhibit 5 is a copy of a teletype 
conversation between the broker and complainant, which took place 
at 4:20 p. m. April 28, 1947. Here is what was said in that con- 
versation : 

“* * *, ART-355 TRANSFERRED FROM FGEX35807—THATS 366—AR- 
RIVED HERE SMNG ARND 9AM A/C CONDITION * * * CANT USE 
HE HAS ORDERED GOVT INSP. SNS WE GET DETAILS OF IT WILL 

- RING U M“WHILE ADV DISPOSITION GA 

“* * * * * * HAS PERFECT CLAIM ON THAT CABBAGE CANT 
HE HANDLE & GET DIFFERENCE FROM RR GA 

“* * *, MY MAN IS LKG AT IT NOW—* * * TOLD ME HE CANT 
EVEN HANDLE IT GA 

“* * * WELL WE UNINTERESTED * * * & RAILROAD TROU- 
BLES ON CABBAGE LET HIM FITE IT OUT WITH THE RRCO ETC ETC GA 

“* * *, ILL CL U SNS I GET REP. ON THAT CABBAGE BUT * * * 
SEZ HE CANT USE THAT KINDA JUNK END GA 

“* * *, WELL U TELL * * * THAT * * * WILL CHANGE HIS 
MIND SINCE CAR SOLD FOB WE NOT RESPONSIBLE FOR RR TRANSFER 
DELAY ETC GA END 


oa? (9. OR Rr” 


This conversation establishes that respondent rejected the shipment 
within six hours after receipt of notice of arrival. It is true that re- 
spondent did not notify the carrier of the rejection until 2:30 p. m. 
the following day, but notice to the carrier is not essential to an effec- 
tive rejection. See our order of March 16, 1949, denying rehearing in 
PACA Docket No. 4797. We conclude that respondent rejected the 
shipment well within 24 hours after receipt of notice of arrival. 

In our decision of February 8, 1949, it was pointed out that com- 
plainant filed a claim with the railroad on the basis of the condition 
of the car and its contents at * * * on April 23, 1947. Com- 
plainant now says that although the claim filed asserted decay, there 
actually was no decay. There seems to be no question that, at the time 
the sale was negotiated, the car was in bad order, which fact com- 
plainant knew but failed to disclose to respondent. In the light of 
these facts, note the statements made by complainant in the teleype 
conversation recorded above. Having contracted to sell produce in 
a bad-order car, without disclosing the bad-order condition, complain- 
ant was “UNINTERESTED * * * & RAILROAD TROU- 
BLES.” The importance of full disclosure is demonstrated by what 
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happened after the contract here involved was made. The railroad 
transferred the cabbage and potatoes to another car, which resulted 
not only in delay in transit but also some period of time during which 
the produce was less adequately protected by refrigeration than would 
have been the case if there had been no such transfer. Respondent 
was buying cabbage and potatoes, not a claim against the carrier. 
Conceding that there actually was no decay in the produceat * * * 
complainant’s failure to disclose the facts with respect to the condition 
of the car justified rejection. 

The case of LZ. Gillarde Co. v. Joseph Martinelli & Co., 168 F. (2d) 
276, as amended 169 F. (2d) 60, has no application in this case, since 
the contract with which we are here concerned was on f. o. b. terms. 

While a rehearing has been requested, no basis for a rehearing has 
been stated. The record has been reconsidered in the light of the alle- 
gations of error asserted by complainant. We find no merit in any 
of these allegations. The petition for rehearing and reconsideration 
is denied without making prior service on respondent. 

Copies hereof shall be served on the parties. 


(A. D. 2049) 


PACA Doce. No. 5079.* Decided March 25, 1949. 
Amendment of Prior Order 

Prior order amended to state correct amount of reparation.** 

Complainant pro se. Mr. John F. McCarty, Presiding Officer. 

Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 


By order dated March 11, 1949, in this proceeding under the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U. S. C. 
1946 ed. 499a et seg.), complainant was awarded reparation in the 
amount of $232.95. 

The facts are that the respondents purchased from complainant two 
truckloads of bananas at a total price of $2,575.10, plus an advance 
of $75.00, for expense money, making the total obligation $2,650.10, 
and that respondents have paid only $2,317.15, leaving a balance of 
$332.95 owing to complainant. The correct amount of reparation to 
be awarded in this case is $332.95. 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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The order of March 11, 1949, is hereby amended by striking out 
“$932.95” wherever it appears and inserting in lieu thereof “$332.95,” 
The order of March 11, 1949, is hereby further amended to provide 
that payment of reparation shall be made within thirty days from the 


date of this order. 
Copies hereof shall be served upon the parties. 


(A. D. 2050) 
PACA Doce. No. 4813.* Decided March 29, 1949. 
Dismissal of Petition for Reconsideration 


Complainant’s petition for reconsideration is dismissed since all questions raised 
and argument made in connection with the petition were fully considered 
at the time of issuing the previous order.** 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF PETITION FOR RECONSIDERATION 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seg.) in which an 


order was issued on January 31, 1949, dismissing the complaint. On 
February 11, 1949, and within the time prescribed by the rules of 
practice, complainant filed a petition for reconsideration. 

Complainant contends that respondent’s rejection of the carload of 
cantaloups in question was in violation of the act in that there was an 
arbitrary disapproval of the manifest because the cantaloups tendered 
were of the approximate size respondent had tentatively agreed to 
purchase. It is contended, therefore, that the decision dismissing the 
complaint should be reversed. 

There is no question but that the contract here involved contained 
the provision “Subject Your (respondent’s) Approval Manifest.” 
There is also no question but that, at the time of the negotiation of the 
contract, the broker or agent did not know, and therefore could not tell 
respondent, the sizes of the cantaloups in the car. The confirming 
telegram stated, with respect to size, “Heavy 36S and 278.” This 
is a rather indefinite description, and it was evidently because of the 
indefiniteness that respondent insisted upon approval of the manifest 
as a condition of the contract. As was said in our decision of January 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—B4. 
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31, 1949, this condition did not give respondent an arbitrary right to 
disapprove the manifest. But the burden of proving that the dis- 
approval was arbitrary is on complainant. On the facts here pre- 
sented we are of the opinion complainant has not sustained, and cannot 
sustain, that burden. “Heavy 36s and 27s” is susceptible of so many 
interpretations that it is not an accurate yardstick against which to 
judge whether the manifest was in substantial conformity. It gave 
respondent considerable leeway in making its decision, and we find 
no basis for saying that respondent’s action was arbitrary. 

Complainant’s petition for reconsideration is denied without making 
prior service on respondent. 

Copies hereof shall be served on the parties. 


(A. D. 2051) 


Sam Jacogson v. DrAz BrotuEers Corporation. PACA Doc. No. 5087. 
Decided March 29, 1949. 


Failure to Pay Purchase Price—Default 


Where it is alleged that respondent failed to pay the purchase price for one 
‘arload of potatoes delivered to respondent by complainant and where re- 
spondent failed to file an answer to the complaint, held, that respondent’s 
failure to file an answer constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, and respondent’s failure to pay 
the full amount of the agreed purchase price is a violation of the act, for 
which reparation should be awarded complainant.* 


Mr. Murray Wardman, of New York, New York, for complainant. Mr. John F. 
McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
instituted by the complainant against the respondent, alleging failure 
to pay the contract purchase price for one carload of potatoes pur- 
chased from complainant on April 13, 1948. A copy of the report of 
investigation was served upon the complainant’s attorney on Decem- 
ber 20, 1948. Copies of the report of investigation and the formal 
complaint were served upon the respondent on the same day. 

At the time of the service of the complaint, the respondent was 
notified in writing that an answer to the complaint should be filed 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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within twenty days thereafter and that, in accordance with section 
47.8 (c) of the rules of practice, failure to file an answer would 
constitute a waiver of hearing on the facts and an admission of the 
allegations of the complaint. Despite an extension of the time within 
which to file an answer, the respondent has failed to do so and this 
proceeding is being disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Sam Jacobson, is an individual whose address is 
134 Park Place, New York, New York. 

2. Respondent, Diaz Brothers Corporation, is a corporation the 
- address of which is 121 Broad Street, New York, New York. At the 
time of the transaction complained of herein, respondent was licensed 
under the act. 

3. On April 13, 1948, in the course of interstate commerce, com- 
plainant, by oral contract, sold to the respondent one carload 
of Maine, Size A, round white potatoes in 100-pound bags, at 
the agreed price of $2.50 per bag, delivered, New York City, the pota- 
toes to be Government inspected for size and condition; shipment 
to be made promptly from Maine to New York Export Lighterage 
free for Bull Line Steamship sailing the 21st day of April, 1948. 

4. On April 15, 1948, in compliance with the contract, complainant 
shipped from loading point in the State of Maine five hundred 100- 
pound bags of potatoes, of the kind, quality, and size called for in 
the contract of sale, in car No. URTX 35077, the total agreed pur- 
chase price being $1,250.00. 

5. Upon arrival of the car of potatoes at destination, respondent 
accepted the commodity, in compliance with the contract of sale, after 
paying freight charges and lighterage in the amount of $329.18, but 
has failed to pay to complainant the difference of $920.82. 

6. The formal complaint was filed on September 3, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint con- 
stituted a waiver of oral hearing and an admission of the facts alleged 
in the complaint, as provided for in the rules of practice (7 CFR 
1945 Supp. 47.8 (c)). 

The facts thus admitted are that the respondent purchased from the 
complainant five hundred bags of potatoes at a total price of $1,250.00, 
less freight and lighterage, since the contract was for a delivered sale ; 
that complainant delivered the commodity, in accordance with the 
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terms of the contract; and that respondent accepted the shipment, but 
has paid only freight in the amount of $329.18, which being an obli- 
gation of the complainant is to be deducted from his recovery. The 
failure of the respondent to pay the difference between the total agreed 
purchase price of $1,250.00 and freight and lighterage charges of 
$329.18, or $920.82, is a violation of section 2 of the act. Complain- 
ant should be awarded reparation in the amount of $920.82, with in- 
terest, and the facts should be published. 


ORDER 


Within thirty days from the date of this decision, respondent shall 
pay to complainant as reparation, $920.82, with interest thereon at the 
rate of 5 percent per annum from May 1, 1948, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2052) 


Cowarp Frurr Company v. P. E. Youne. PACA Doe. No. 5093. De- 
cided March 29, 1949. 


Failure to Pay Purchase Price—Default 


Where it is alleged that respondent failed to pay the purchase price for one 
truckload of oranges delivered to respondent by complainant and where 
respondent failed to file an answer to the complaint, held, that respondent's 
failure to file an answer constitutes an admission of the facts alleged in the 
complaint, and respondent’s failure to pay the full amount of the agreed 
purchase price is a violation of the act, for which reparation should be 


awarded complainant.* 


Coward Fruit Company, of Winter Haven, Florida, complainant pro se. Mr. 
John F. McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
instituted by the complainant against the respondent, alleging failure 
to pay the full contract purchase price for one truckload of oranges 
purchased from complainant on June 2, 1948. A copy of the report 
of investigation was served upon the complainant on January 7, 1949. 





*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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Copies of the report of investigation and formal complaint were 
served upon the respondent on January 10, 1949. 

At the time of service of the complaint, the respondent was notified 
in writing that an answer should be filed within twenty days thereafter 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute a waiver of hearing on the 
facts and an admission of the allegations of the complaint. The re- 
spondent has failed to file an answer and this proceeding is being dis- 
posed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Coward Fruit Company, is a partnership com- 
posed of George O. and J. T. Coward, whose address is Fourth Street, 
Winter Haven, Florida. 

2. Respondent is an individual, Percy E. Young, doing business as 
P. E. Young, whose last known address is 1609 N. W. 24th Street, 
Fort Worth, Texas. At the time of the transaction complained of 
herein, respondent was licensed under the act. 

3. On June 2, 1948, in the course of interstate commerce, complain- 
ant, by oral contract, sold to respondent one truckload of U. S. No. 2 
oranges at the agreed price of $717.50 f.o.b. Winter Haven, Florida. 

4. On the same day complainant shipped from Winter Haven, 
Florida, to respondent, at Fort Worth, Texas, the kind, quality, grade 
and size of commodity called for in the contract of sale, and upon ar- 
rival of the oranges at destination, respondent accepted them, in 
compliance with the contract, but has paid only $565.00, leaving a 
balance due of $152.50. 

5. The formal complaint was filed on December 21, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constituted a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided for in the rules of practice 
(7 CFR 1945 Supp. 47.8(c) ). 

The facts thus admitted are that the respondent purchased from 
the complainant one truckload of oranges at a total price of $717.50; 
that complainant delivered the commodity, in accordance with the 
terms of the contract; and that respondent accepted the shipment, 
but has paid only $565.00 of the agreed purchase price. The failure 
of the respondent to pay the balance of $152.50 is a violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $152.50, with interest, and the facts should be published. 
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ORDER 


Within thirty days from the date of this decision, respondent shall 
pay to complainant, as reparation, $152.50, with interest thereon at 
the rate of 5 percent per annum from July 1, 1948, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shal] be served upon the parties. 


(A. D. 2053) 


SEaBoaRD Suppity Company, Inc. v. D. C. Frorrs & Company, Ino. 
PACA Doce. No. 5096. Decided March 29, 1949. 


Failure to Pay Purchase Price—Default 


Where it is alleged that respondent failed to pay the purchase price for four 
truckloads of potatoes delivered to respondent, by complainant, and where 
respondent failed to file an answer to the complaint, held, that respondent’s 
failure to file an answer constitutes an admission of the facts alleged in the 
complaint and respondent's failure to pay the full amount of the agreed 
purchase price is a violation of the act, for which reparation should be 
awarded complainant.* 

Seaboard Supply Company, Inc., of Onley, Virginia, complainant pro se. Mr. 
John F. McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 1946 ed. 499a et seq.), 
instituted by the complainant against the respondent, alleging failure 
to pay the contract purchase price for four truckloads of potatoes 
purchased from complainant on June 22, 1948. A copy of the report 
of investigation was served upon the complainant on February 1, 
1949. Copies of the report of investigation and the formal complaint 
were served upon the respondent on the same day. 

At the time of service of the complaint, respondent was notified 
in writing that an answer to the complaint should be filed within 
twenty days thereafter and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of hearing on the facts and an admission of the allegations 
of the complaint. The respondent has failed to file an answer to the 


*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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complaint and this proceeding is being disposed of on the basis of 


such default. 
FINDINGS OF FACT 


1. Complainant, Seabord Supply Company, Inc., is a corporation, 
Its address is Onley, Virginia. 

2. Respondent, D. C. Flores & Company, Inc., is a corporation, 
Its address is 925 Union Avenue, Bronx 59, New York. At the time 
of the transaction complained of herein, respondent was not licensed 
under the act, but was subject to license. On July 21, 1948, a license 
was issued to respondent upon the payment of the required fee and 
arrearage for seven months. 


3. On June 22, 1948, in the course of interstate commerce, com- 
plainant sold to respondent eight hundred 100-pound sacks of U. S. 
No. 1, Size B, Eastern Shore of Virginia Irish potatoes at the agreed 
price of $2.15 per hundredweight f. o. b. New York Pier, U. S. In- 
spection Certificates to be furnished, or for a total price of $1,720. 

4. The potatoes were inspected at point of shipment on June 22, 
1948; and on the same day complainant shipped from loading point 
in the State of Virginia to Pier 92, North River, New York, New 
York, the kind, quality, grade and size of commodity called for in the 
contract of sale. 

5. Upon arrival of the potatoes at destination, respondent accepted 


them, in compliance with the contract of sale, but has paid complain- 
ant only $1,396.50, leaving a balance owing to complainant of $319.20. 

6. The formal complaint was filed on November 19, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constituted a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided for in the rules of practice (7 
CFR 1945 Supp. 47.8 (c)). 

The facts thus admitted are that the respondent purchased from 
complainant eight hundred 100-pound sacks of U. S. No. 1, Size B, 
potatoes at a total price of $1,720.00; that the complainant delivered 
the commodity, in accordance with the terms of the contract; and that 
respondent accepted the shipment but has paid only $1,396.50 of the 
agreed purchase price. Apparently, there was a shortage of two 
sacks in one of the truck loads, for which complainant has given a 
credit of $4.30. The failure of the respondent to pay the balance of 
$319.20 is a violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $319.20, with interest, and the 
facts should be published. | 
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ORDER 


Within thirty days from the date of this decision, respondent shall 
pay to complainant, as reparation, $319.20, with interest thereon at 
the rate of 5 percent per annum from July 1, 1948, until paid. 

The facts and circumstances, as set forth herein, shall be published. 
Copies hereof shall be served upon the parties. 










(A. D. 2054) 






Sea Istanp Vecerasies, Inc. v. CuHasor Bros., Inc. PACA Doc. 
No. 4789. Decided March 31, 1949. 


Failure to Pay Purchase Price—Contract—F. O. B. Sale—Evidence—Lack of 
Proof of Breach of Warranty 







In an f. o. b. sale of U. S. No. 1 potatoes, which were accepted by the buyer 

who failed to pay the purchase price therefor because the “commodity was 
diseased when same arrived” at destination, and the record shows that no 
official inspection of the potatoes was ever made at destination, that the ship- 
ment was accepted without complaint and unloading started in less than four 
hours after arrival, and that four days later the buyer ordered another car 
of potatoes from the seller stating that check for the car in question was in 
the mail, it is held, that the mere fact that potatoes were in an unmerchant- 
able condition several days after arrival is no defense, that respondent 
failed to show that the potatoes were damaged by some breach of the 
contract by complainant, and that complainant should be awarded reparation 
in the amount of the contract purchase price.* 














Sea Island Vegetables, Inc., of Charleston, South Carolina, complainant pro se. 
Mr. Arthur BE. Beaulieu, of Fall River, Massachusetts, for respondent. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 








PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
in which complainant alleges failure on the part of the respondent to 
pay for a carload of potatoes delivered in May 1946. The formal 
complaint was filed on July 1, 1947, and a copy thereof, together with 
a copy of the Department’s report of investigation, was served upon 
respondent by registered mail on July 28, 1947, On the same date a 
copy of the report of investigation was served upon complainant. 
The material allegations of the complaint are that on or about 
May 17, 1946, complainant sold to respondent, through J. F. MacNulty, 

















*Reference to other points involved in this case will be found in Index-Digest and Sub- 
ject-Index in this issue of Agriculture Decisions.—Ed. 
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a broker, one carload of U.S. No. 1, Size A, Katahdin potatoes, at an 
agreed price of $3.25 per bag f. o. b. shipping point, plus $25 for 
ice; that the potatoes were inspected on the date of sale at point of 
shipment and that complainant shipped to respondent the kind, qual- 
ity, grade, and size called for by the contract; that upon arrival of the 
car of potatoes at destination, respondent accepted and unloaded 
the commodity in compliance with the contract, but has since failed, 
neglected, and refused to pay the agreed purchase price therefor ; and 
that respondent has not at any time notified complainant direct of 
any dissatisfaction with the potatoes. Complainant seeks reparation 
in the amount of $1,000, the invoice price of the shipment. 

Respondent filed an answer on August 14, 1947, admitting the terms 
of the contract. Respondent further admits that complainant shipped 
the kind, grade, and size of potatoes specified in the contract, but 
denies that they were of the quality called for by the contract, “in 
that said commodity was diseased when the same arrived in Fall River 
on May 22, 1946.” Respondent avers that said diseased condition was 
not discovered until May 25, 1946, when a number of bags of potatoes 
were sold and delivered to one of respondent’s customers, who found 
them “to be diseased and rotten and not of saleable quality ;” and that 
the potatoes were dumped as “commercially worthless.” Respondent 
states that it was able to salvage only 136 bags of the 300 bags of pota- 
toes shipped, for which respondent “is ready, willing and able” to pay 
$442 (being $3.25 per bag for the 136 bags salvaged), and that 164 bags 
were dumped as commercially worthless. Respondent avers further 
that complainant was notified when it was discovered that the pota- 
toes were diseased. 

The parties waived an oral hearing by their failure to request it 
within the allotted time and the issues are determined under the short- 
ened procedure provided by the rules of practice. 


FINDINGS OF FACT 


1. Complainant, Sea Island Vegetables, Inc., is a corporation whose 
address is 141 E. Bay Street, Charleston B, South Carolina. 

2. Respondent, Chabot Bros., Inc., is a corporation whose address 
is 469 Alden Street, Fall River, Massachusetts. At the time of this 
transaction, respondent was not licensed under the act. On Octo- 
ber 28, 1946, license No. 103956 was issued to respondent upon pay- 
ment of $40 arrearage, covering the four years prior to issuance of 
the license. 

3. On or about May 17, 1946, in the course of interstate commerce, 
complainant sold to respondent a carload, consisting of three hundred 
100-pound bags of U.S. No. 1, Size A, Katahdin potatoes, at an agreed 





“se "Ss 


g A.D. SEA ISLAND VEGETABLES, INC. V. CHABOT BROS., INC. 325 


price of $3.25 per bag f. o. b, shipping point, plus $25 for ice, or a 
total invoice price of $1,000. 

4. The contract was negotiated by J. F. MacNulty, a broker of 
Albany, New York, who acted as agent for both complainant and 
respondent. 

5. On May 17, 1946, complainant shipped three hundred 100-pound 
bags of Katahdin potatoes, in car WFE 49493, from Magwood, South 
Carolina, billed to complainant at Potomac Yards, Virginia. On 
May 18, 1946, the car was diverted to respondent at Fall River, Mas- 
sachusetts. Later, on the same date and at the request of the broker, 
complainant diverted the car of potatoes to respondent at Watuppa, 
Massachusetts. 

6. A Federal inspection certificate made on the date of shipment, 
May 17, 1946, shows the condition of the potatoes contained in car 
WFE 49493 at shipping point to be, “Firm, mostly moderately, some 
badly skinned, many fairly clean, mostly slightly dirty, generally well 


shaped. Grade defects average within tolerance. Less than 1% of © 


1% Soft Rot.” The potatoes graded U.S. No. 1, Size A. 

7. Car WFE 49493 arrived at Watuppa, Massachusetts, at 9:15 a. m. 
May 22, 1946. Respondent was notified of arrival by telephone at 
9:30 a. m. on that day and unloading was started at 1 p.m. The car 
was released empty the following day, May 23, at 1 p. m. 

8. Respondent has paid to complainant no part of the purchase 
price. 

9. An informal complaint was filed on October 3, 1946, which was 
within nine months from the time the cause of action accrued. The 
formal complaint was filed on July 1, 1947. 


CONCLUSIONS 


There is no dispute between the parties as to the terms of the con- 
tract, and respondent admits that complainant shipped the kind, grade, 
and size of potatoes specified therein, viz., Katahdins, U. 8S. No. 1, Size 
A. The only reason offered by respondent for failing to pay for the 
potatoes is its contention that they were not of the quality called for 
in the contract, “in that said commodity was diseased when same ar- 
rived in Fall River on May 22, 1946.” No official inspection was made 
of these potatoes at destination. They were accepted by respondent 
without complaint, unloading having been started less than four hours 
after arrival. Four days later respondent wired complainant order- 
ing another car of potatoes and stating that a check in payment of the 
car in question was in the mail. 

This was an f. 0. b. sale, by reason of which respondent assumed 
all risk of delay and deterioration in transit not caused by the shipper. 
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Complainant, of course, warranted the potatoes to be in suitable ship- 
ping condition, assuming normal transportation service and condi- 
tions. There is no indication that the transportation service and 
conditions were other than normal. There is no evidence that the 
potatoes were abnormally deteriorated upon arrival at destination and, 
therefore, there is no indication whatever that the potatoes were not 
in suitable shipping condition. 

Respondent says the potatoes arrived in a diseased condition, but 
this appears to be a conclusion based upon the condition of the potatoes 
several days after arrival. The nature of the alleged disease is not 
disclosed. There is no evidence as to how the potatoes were handled, 
including temperatures to which subjected, after they were unloaded. 
The mere fact that the potatoes were in an unmerchantable condition 
several days after arrival isno defense. The deterioration from U. S. 
No. 1 quality at shipping point could have occurred in transit, through 
no fault of the shipper, or after arrival, due to improper handling. 
To avoid liability for the full purchase price, respondent would have to 
show that it was damaged by some breach of the contract by com- 
plainant. There is no proof that complainant breached the contract 
in any respect. 

We conclude that complainant delivered potatoes in accordance with 
the contract and that no defense has been established to relieve re- 
spondent of any part of its liability for the full amount of the agreed 
purchase price. Respondent’s failure to pay the purchase price of 
$1,000 is in violation of section 2 of the act, for which complainant 
should be awarded reparation, with interest. The facts should be 
published. 

ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,000, with interest thereon at the rate 
of 5 percent per annum from June 1, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





COURT DECISIONS 


Pasco County Péacu Ass’n v. J. F. Sortzy & Co., Inc., 146 F. 2d 880.* 
Decided January 3, 1945. 


CIRCUIT COURT OF APPEALS, FOURTH CIRCUIT 
Civil Action No. 5268 


Principal and Agent—Agent’s Actual or Apparent Authority to Receive 
Advances to Bind Principal Held Question for Jury 


Where commodity broker had knowledge of the lack of the agent’s authority to 
receive payment for commodities sold by broker continued to make advances 
to the agent, which it knew the agent was applying such advances to his 
own use, and in a statement to the seller the broker did not include an entry 
for such advances until accounting for two final shipments, held, on all the 
facts, that the question of the actual or apparent authority of the agent and 
his power in receiving these advances, to bind the principal, are questions 
which must be left to the jury for decision under proper instructions from 
the court. 


Principal and Agent—Authority of Agent not Established by Letter of 
Introduction Containing Broad Language 

Agent’s authority to receive from broker advances for the agent’s personal use so 
as to render a charge for such advances by the broker against the principal is 
not established by a letter of introduction, standing alone, as a true and 
correct accounting within the meaning of the act, in the light of subsequent 
events which greatly minimized the ostensible effect of the letter and which 
occurred before most of the advances were made. 


Principal and Agent—Limited Authority of Agent—Notice to Parties 


A principal can always limit the authority of his agent and, if the limitation 
is brought to the attention of the parties dealing with the agent, the limita- 
tion is binding upon such parties. 


Principal and Agent—Agent’s Authority to Receive Payment not Implied From 
Agent’s Authority to Sell 
Authority of agent to receive payment may not be implied from the mere fact 
that an agent has authority to sell. 
Principal and Agent—Presumption of Authority of Agent to Receive Payment 
Affected by Agent’s Restricted Authority 


The presumption of authority on the part of the agent to receive payment of the 
purchase price when he has possession of the goods is weakened in the case at 


*1 A. D. 631 (1942).—Ed. 
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hand since the principal gave instructions to the persons dealing with the 
agent indicating that the agent had restricted authority. 


Principal and Agent—Assumption of Risk of Lack of Agent’s Authority 


When one deals with or through an agent, he assumes all the risks of lack of 
authority in the agent. 


Principal and Agent—Reliance on Assumption of Agent’s Authority—Burden 
of Ascertaining Agent’s Authority 


A commodity broker in dealing with a corporation’s agent is not at liberty to 
rely on the assumption of authority, and the burden of any necessary dili- 
gence to ascertain the agent’s authority rests on the party dealing with the 
agent. 


Principal and Agent—Effect of Seller’s Request to Broker to Make Payment 
to Seller 


Where seller requested that the commodity broker make all payments to the 
seller rather than to the seller’s agent and a series of accounts were rendered 
showing no advances to the agent, the seller is entitled to believe that the 
broker was aware of the request and was complying therewith and was not 
required to give further specific notice that the broker should not make 
advances to the agent for the agent’s personal use. 


Principal and Agent—Effect of Seller’s Request to Broker to Make Payments 
to Seller—Notice 


Where a bill sent to a buyer required on its face that payment be made to the 
seller, the buyer is bound, although he does not read it, and, a fortiori, if a 
buyer actually received notice he is bound by what is contained in it. 


Principal and Agent—Lack of Right of Agent to Use Agency for His Benefit 


An agency cannot, in the absence of an agreement to the contrary, be used for 
the benefit of the agent himself. 


Principal and Agent—Authority of Agent to Receive Payments Not Established 


Broker’s contention that it dealt with the agent as a principal and had no know- 
ledge of the agency is conclusively answered by the very words of the letter 
of introduction upon which letter the broker relies to establish the agent’s 
authority to receive payments of the advances made to the agent. 


Customs and Usages—Seller not Bound by Custom Lacking Force of Law 


Contention that customs of brokers of perishable agricultural commodities to 
make advances to seller’s agent for seller’s special use cannot be sustained, 
for, to uphold such custom it must be of such general character as to have 
the force of law and, therefore, such a custom existing in Baltimore, of 
which a Florida seller had no actual or constructive knowledge, would not 
be absolutely binding upon the seller. 
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Effect of Specific Notice Limiting Scope of Agent’s Authority Upon Application 
of Customs and Usages 
Seller’s specific notice to broker limiting the apparent broad scope of the agent’s 
authority to receive payment for the commodity sold impairs the binding 
effect of a business custom of brokers to make advances to the seller’s 
agent for the agent’s personal use. 


Appeal from the District Court of the United States for the District of Mary- 
land, at Baltimore; William C. Coleman, Judge. 

Proceeding on complaint by Pasco County Peach Association against J. F. 
Solley & Company, originally filed with the Secretary of Agriculture under Perish- 
able Agricultural Commodities Act. From a judgment on a directed verdict for 
J. F. Solley & Company, Pasco County Peach Association appeals, 

Reversed and remanded. 

William C. McLean, of Tampa, Fla. (John A. Sherman, of Baltimore, Md., on 
the brief), for appellant. 

Wilmer H. Driver, of Baltimore, Md., for appellee. 

Before PARKER and Dosie, Circuit Judges, and Harry E. WArKINS, District 
Judge. 

Dosin, Circuit Judge. 

This case arose under the Perishable Agricultural Commodities Act 
of June 10, 1930, as amended, 7 U.S. C. A. §§ 499b, 499e (a), 46 Stat. 
531, (hereinafter called the Act). ‘There is no material dispute as 
to the facts. 

Pasco County Peach Association (hereinafter called Pasco) owned 
peaches in Pasco County, Florida, and employed H. W. Springstead 
as its agent for the purpose of making connections with brokers in the 
Eastern markets to dispose of its peach crop. On April 13, 1940, 
Pasco gave Springstead the following letter of introduction to identify 
him to brokers and others with whom he might be brought in contact: 


“Aprit 13, 1940. 
“To whom it may concern: 

“This is to introduce Mr. Henry Springstead of Tampa, Florida, in connection 
with marketing our crop of Florida Jewel Peaches. 

“These peaches will be marketed under the name of Pasco County Peach Ass’n., 
Blanton, Florida, office address, Box 2880, Tampa, Florida. The charter for 
this Ass’n. has been applied for and accepted and will be completed within the 
next few days. 

“T am president of the Ass’n, and the other officers are, J. E. Hinson, of Tampa; 
J. J. Taylor, State Chemist, Tallahassee, Florida, and H. S. Pollard, Sales 
Manager, Florida Favorite Fertilizer Company Lakeland Florida. 

“Mr. Springstead is our sales manager, and this is to advise that he has 
full and complete authority to close any transactions relating to the marketing 
of the peach crop belonging to the Association.” [Italics ours.] 

“Pasco CounTy PEACH ASSOCIATION. 


“Rost. P. THORNTON.” 
“RPT/gm 
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Sometime during the same month Springstead presented this letter 
of introduction to J. F. Solley & Company, Inc. in Baltimore, Mary- 
land, (hereinafter called Solley) and arranged for Solley to dispose 
of Pasco’s peach crop for a commission of ten percent. Springstead, 
under his contract with Pasco, was to receive ten percent of the net 
proceeds, to be paid him by Pasco at the end of the 1940 peach season, 
and he was to remain in the marketing area to assist in the movement 
of the peaches. 

The peaches were shipped from Florida by truck in twelve lots 
during May and June, 1940, and were consigned to Springstead in 
care of Solley. Solley rendered [882+] separate, itemized accounts 
to Pasco covering each shipment. The account of sale on the first 
shipment was made to Springstead, and a check for the proceeds was 
drawn by Solley, payable to Springstead, who delivered the check to 
Pasco. At this time, through Springstead, Pasco requested Solley to 
make all future accounting checks in the name of Pasco. Solley’s ac- 
counts of sale to Pasco on each of the first ten shipments, made from 
May 21, to June 14, 1940, showed deductions for commissions, storage, 
drayage, labor, inspection, re-icing, weighing and other items; but 
these ten accounts contained no listing of advances made by Solley to 
Springstead during the period from May 25, 1940, to June 11, 1940. 

A memorandum accompanying the accounts for the two final ship- 
ments listed these advances in a lump sum of $787.50. Pasco imme- 
diately wired its protest of this advancement and requested that pay- 
ment on the check be stopped. Only after this protest did Solley 
notify Pasco that the sum was not a single advance but a total of 
twelve, and that an accounting of all these advances had been with- 
held by Solley at the express direction of Springstead. Pasco testified 
that it had not authorized Solley to make advances, nor had it author- 
ized Springstead to collect any proceeds from the sale of its peaches. 
Witnesses for Solley testified that Springstead had requested these 
advances to pay hotel bills and travel expenses; but, by reason of set- 
offs in favor of Pasco, Springstead was not entitled to these advances. 

On its failure to recover the amount of these advances from Spring- 
stead, Pasco demanded reimbursement from Solley. Solley denied 
any liability on its part and refused to make payment. Pasco then 
filed a formal complaint under the Act with the Secretary of Agricul- 
ture. After a hearing, the Secretary found that the agent Springstead 
was neither expressly, impliedly, nor apparently authorized to receive 
payment of the $787.50, and that by reason of Solley’s refusal to pay 


tItalic figures in brackets refer to first word beginning a page in 146 F. 24.—Kd. 
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these sums to Pasco, and Soliey’s failure to render a prompt account- 
ing, Solley had violated Section 2 of the Act, 7 U.S. C. A. § 499b (4). 
From this action, Solley, under the provisions of the Act, prosecuted 
an appeal to the United States District Court for the District of Mary- 
land. The cause was tried de novo and from a judgment entered in 
favor of Solley, on a directed verdict, Pasco has duly appealed. 

We agree with the District Judge that the basic question here is one 
of agency. That is, was Springstead expressly, impliedly, or appar- 
ently authorized to receive from Solley, as part of the proceeds from 
the sale of Pasco’s peaches, the advancements in question, so as to ren- 
der this transaction a true and correct accounting within the meaning 
of the Act? 


[1] The District Court has attached great, if not conclusive, im- 
portance to the letter of introduction dated April 13, 1940 (quoted 
above). Standing alone, this letter would doubtless be entitled to 
great weight in determining Springstead’s authority. Certainly, its 
language is very broad. However, by subsequent events, to which 
little weight appears to have been given by the District Court, the 
ostensible effect of this letter is greatly minimized. 

Solley, in accordance with what might be termed a reasonable inter- 
pretation of Springstead’s authority, in the light of the letter of in- 
troduction, made accounting for the first two shipments, and payment 
for the first, directly to Springstead. However, when Pasco learned 
of this, it immediately ordered Springstead to request Solley that it 
make all future accountings and payments to Pasco. It would seem 
that this request was made known to Solley, since subsequent accounts 
were rendered, and all further checks were made payable, to Pasco. 
Nor is it without importance that at the time Solley received this 
notice only one advance of $49 had been made to Springstead. Yet, 
in the fact of this admitted knowledge, Solley continued to make these 
advances. 


[2-4] Solley strenuously urged before this Court that it is the cus- 
tom in the business in which it is engaged, to make such advances. 
Solley is not relying on any usage between the parties to justify its 
actions, but on a custom of its business, to establish a rule of law 
in this case. Only a custom of such general character as to have the 
force of law will sustain Solley’s position. See Jarka Corp. of Balti- 
more v. Pennsylvania Ry., 4 Cir., 130 F. 2d 804, 807. Should Pasco 
have no knowledge (actual or constructive) of the practice relied on, 
it cannot be said to be absolutely bound by any such custom existing 
in Baltimore. United States Shipping Board, etc., v. Levensaler, 53 
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App. D. C. 322, 290 F. 297, 303, certiorari denied 266 U. S. 630, 45 
S. Ct. 195, 69 L. Ed. 477; see also 7 Ann. Cas. 651. However, if it 
were assumed, for purposes [883+] of argument, that such a custom 
existed in Baltimore and further, that Pasco was aware of this custom, 
in the face of Pasco’s specific notice to Solley, the binding effect of 
any such custom is greatly impaired. Solley evidently had notice 
of Pasco’s wishes in the matter, and if it had this notice, Solley should 
have considered this notice before relying so strongly on any apparent 
authority of Springstead. American Nat. Bank of Sapulpa v. Bart- 
lett, 10 Cir., 40 F.2d 21. It is well settled that a principal can always 
limit the authority of his agent, and if the limitation is brought to 
the attention of the parties dealing with the agent, the limitation must 
be respected by such parties. Glen Falls Indemnity Co. v. Palmetto 
Bank, D. C., 23 ¥. Supp. 844, affirmed 4 Cir., 104 F. 2d 671. 


[5,6] Authority to receive payment may not be implied from the 
mere fact that an agent has authority to sell. Federal Reserve Bank 
of Philadelphia v. Algar, D. C.,22 F. Supp. 168, affirmed 3 Cir., 100 F. 
2d 941, certiorari denied 307 U. S. 631, 59 S. Ct. 834, 83 L. Ed., 1513. See 
also, 2 Am. Jur., Agency § 126, p. 102, and cases there cited. The 
presumption of authority on the part of the agent to receive payment 
of the purchase price when he has possession of the goods is weak- 


ened in the instant case by virtue of Pasco’s subsequent instructions 
to Solley. 


[7, 8] Solley contends that Pasco failed to give it any notice of 
Springstead’s lack of authority, and it seems clear from the record 
that the District Court placed the burden on Pasco to show that it 
had notified Solley of the limitation on Springstead’s authority. The 
rule was long ago established that when one deals with or through 
an agent, he assumes all the risks of lack of authority in the agent. 
Anthony v. Jasper County, 101 U. 8. 698, 25 L. Ed. 1005; City of 
Baltimore v. Reynolds, 20 Md. 1, 88 Am. Dec. 535. One such as 
Solley here, in dealing with a corporation’s agent is not at liberty 
to rely on the assumption of authority. Philip Carey Co. v. Thyson, 
89 App. D. C. 233; Metropolitan Cas. Ins. Co. v. Potomac Builders’ 
Supply Co, 61 App. D. C. 255, 61 F. 2d 407. The burden of any 
necessary diligence to ascertain the agent’s authority rests on the 
party dealing with the agent. Richmond Guano Co. v. EF. 1. DuPont, 
ete., Co., 4 Cir., 284 F. 803. 


[9,10] While it is true that Pasco did not in exact words tell Solley 
that it would hold Solley responsible for any payments made by 


titalic figures in brackets refer to first word beginning a page in 146 F. 2d.—Ed. 





$A.D. PASCO COUNTY PEACH ASS’N U. J. F. SOLLEY & CO., INC. 333 
146 F. 2d 880 


way of advancements to Springstead, there is evidence to indicate 
that Solley had warning from Pasco sufficient to put Solley at least 
on notice. Certainly Pasco was entitled to deal with Solley on a 
basis of complete good faith. After Pasco made the request it did, 
and when the accounts showed no advances to Springstead, Pasco 
was entitled to, and had good reason to, believe that Solley was 
aware of its request and was complying therewith. It has been held 
that where a bill sent to a buyer requires on its face, that payment be 
made to the seller, the buyer is bound, although he does not read it. 
Law v. Stokes, 32 N. J. Li. 249, 90 Am. Dec. 655. A fortiori, if a buyer 
actually receives notice he is bound by what is contained in the notice. 


[11] Much is to be desired in Springstead’s conduct of Pasco’s busi- 
ness. There is little question but that any good faith on the part of 
Springstead is conspicuous by its absence. Nothing in the law of 
agency is more firmly established than that an agency cannot, in 
the absence of an agreement to the contrary, be used for the benefit 
of the agent himself. It is crystal clear that Solley was aware that 
the funds advanced were being used for Springstead’s own benefit. 
See Salene v. Queen City Fire Ins. Co., 59 Or. 297, 116 P. 1114, 35 
L. R. A., N. S.,438, Ann. Cas. 1916D, 1276 and note. 


[12] Finally, Solley’s contention here that it dealt with Spring- 
stead and had no knowledge of the agency, is conclusively answered 
by the very words of the letter of introduction upon which it relies 
to establish Springstead’s authority to receive payment of the ad- 
vances made to him. 


[13] In the light of the considerations which have been discussed 
above, we think the District Court erred in holding for Solley as a 
matter of law and in directing a verdict in favor of Solley, the de- 
fendant below. On all the facts, we believe the question of the actual 
or apparent authority of the agent, Springstead, and his power in 
receiving these advences, to bind the principal, Pasco, are questions 
which must be left to the jury for decision under proper instructions 
from the Court. 

The judgment of the District Court is reversed and the case is 
remanded to that Court for further proceedings consistent with 
this opinion. 

Reversed and remanded.* 

*The final trial of the case of Pasco County Peach Association v. J. F. Solley and Co., 
Inc., No, 1782, resulted on March 28, 1946, in a verdict for the defendants. Upon this 


verdict on the same day the following Judgment was entered: “Judgment on verdict for the 
defendant.” —Ed. 





INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE 
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MakcH 1949 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


DIsMISSAL wre 
Motion for, Without Prejudice No. Page 

Since the parties are agreed petitioners’ motion for dis- 
missal of their petition under Section 8c (15) (A) of the 
act, without prejudice to any action on their part not 
inconsistent with the decisions on the application for 
interim relief, granted, and the petition is accordingly 
dismissed 


COMMODITY EXCHANGE ACT 


BucKETING 
What constitutes 
DIsMISsAL 
Failure to Establish Violation of Act 
The evidence does not show that respondents M. or P. 
acted for respondent corporation in these transactions, 
or that respondent P. acted as an officer of the corpora- 
tion although he held the title of Vice President, and 
hence the complaint against M. and P. should be dis- 


EvIDENCE 
Lack of Proof of Fraud and Deceit 
While the records of respondent G. would seem to support 
the complainant’s allegations that fraud and deceit were 
practiced upon a customer, the evidence that the cus- 
tomer was kept informed of the true facts and approved 
all the actual transactions supports the conclusion that 
there was no fraud or deceit as conceded by the com- 
plainant 
Pusuic OFrFricERS 
Failure to apply for registration because of carelessness of, as 
not constituting excuse for violation of act 
Weight given to recommendation of, charged with duty of 
administering statute 
REGISTRATION 
Failure to apply for, as constituting violation of act_..._----- 
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MakcuH 1949 
COMMODITY EXCHANGE ACT—Continued 


REGISTRATION—Continued 
Suspension of, for Practice of Fraud and Deceit 
Where in a disciplinary proceeding respondents were 
charged with having acted as a futures commission 
merchant without registering, having failed to report 
transactions, having bucketed customers’ orders, having 
kept false records, and having falsely reported to, de- 
ceived, and defrauded customers, and respondents in 
their answer denied any fraud or deceit, and denied that 
M. and P. had consummated the transactions involved, 
and admitted and explained some of the facts alleged in 
the complaint, it is ordered, after full hearing, that the 
registration of the respondent company as a futures 
commission merchant should be suspended for five days, 
and that all contract markets shall refuse all trading 
privileges thereon to respondent company, F. H., 
B. Bo. ond G. b.,. fe five deye......-2.-...-.5-245. 2022 244 


ze 


SANCTIONS 
Extent of, Matter of Judgment 
While sanction should be a matter of judgment, weight 
9 should be given to the suspension recommended by com- 
plainant charged with the duty of administering the 
statute, and, considering the whole matter, a suspension 
of five days should be ordered here__-.-------------- 2022 245 
TRADING PRIVILEGES 
Refusal of, based on actions constituting fraud and deceit___-- 2022 249 
VIOLATION OF AcT 
Bucketing 
Recording, reporting, and accounting for the sale of wheat 
and corn futures not sold on a contract market consti- 
tutes bucketing in violation of section 4b (D), and mak- 
ing false records and reports, in violation of section 
UE CED) GE Wem eo cae Stang ear iota nate sree ines 2022 244 
Carelessness of officer as not constituting valid excuse for_-_-_- 2022 249 
Continuous Failure to Report 
Continuous failure to report within the period of a year 
when reporting positions were involved should not be 
treated as mere isolated instances and should not be dis- 
regarded under the circumstances here disclosed - - -- - -- 2022 244 
Failure to Apply for Registration 
While initial failure to apply for registration may well have 
been due to the carelessness of an officer who was later 
| discharged for inefficiency, the continuance in a regu- 
lated business without complying with valid require- 
ments is not to be lightly regarded as a mere technical 
violation, and the remaining officers were more than 
merely negligent in failing to correct the discharged 
ofhoer's failure for 80 IGG. «~.. <4. 5- cco ccc cceeccusn 2022 244 


a 
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MAkcH 1949 
COMMODITY EXCHANGE ACT—Continued 


VioLation or Act—Continued No. 
Making False Records and Reports 
Though knowledge and consent of customer prevent un- 
lawful acts from being fraudulent or deceitful as far as 
the customer is concerned, such knowledge and consent 
do not give truth to untrue records and reports nor 
repeal or excuse statutory provisions relative thereto... 2022 


PACKERS AND STOCKYARDS ACT, 1921 


DIsMISSAL 
Consent of Parties 
Upon complainant’s request expressed in a letter dated 
February 21, 1949, addressed to the Department, that 
the entire matter involved in this proceeding be dropped, 
the complaint involved herein is dismissed____._-___-- 2024 
RaTEs AND CHARGES 
Increases in 
Inasmuch as the parties are agreed and no interested per- 
son has objected certain increases in rates requested in 
respondents’ petition as amended are granted, and, for 
good cause shown, this order shall become effective in 
OE i a te ds i aia 2025 
Inasmuch as the parties are agreed and no protest has been 
received, authorization for current rates is extended for a 
OREO OR AND ROME So eS k awn eee ems 2026 
Inasmuch as the parties are agreed and no protest has been 
received, respondents’ petition providing for rate in- 
creases, granted, and, for good cause shown, this order 
shall become effective in less than 30 days__---.------ 2027 
Since the parties are agreed and there has been no objec- 
tion, respondents’ petition for increase in temporary 
rates and charges, granted, and, for good cause shown, 
this order shall become effective in less than 30 days__.__ 2023 
Modification of 
Inasmuch as the parties are agreed and no objection has 
been received, respondent is authorized to assess rates 
petitioned for, and, for good cause shown, this order 
shall become effective in less than 30 days__.-...----- 2028 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 

Failure to give notice of rejection as constituting - - -__--- wane 20008 
AFFIDAVITS 

Effect of failure to offer, at hearing---...--...--.--------.- 2047 
AMENDMENT 

Prior order amended to state correct amount of reparation_... 2049 


BreacH oF WARRANTY 
Failure to deliver commodity in suitable shipping condition.... 2040 
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MARCH 1949 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Con. 


A.D. 
CARRIER No. Page 
Effect of buyer’s failure to give notice of rejection to_-__-_---- 2048 313 


Court Decision FOLLOWED IN AGRICULTURE DECISIONS 
L. Gillarde Co. v. Joseph Martinelli & Co., Inc., 168 F. (2d) 276 
(1948), 7 A. D. 421, as amended by supplemental decision in 
in 160: 8: (ad) GO C068). 7 A. Dy WS. R122 nse esacee 2048 8313 
The LeRoy Dyal Co., Inc. v. Charles R. Allen, 162 F. (2d) 152 
(1947), 6 A. D. 490; L. Gillarde Co. v. Joseph Martinelli & 
Co., Inc., 168 F. (2d) 276 (1948), 7 A. D. 421, as amended by 
supplemental decision in 169 F. (2d) 60 (1948), 7 A. D.595__ 2043 296 
DAMAGES 
Measure of 
Where complainant seller brought an action for the con- 
tract purchase price of a truckload of beans and the rec- 
ord shows that complainant failed to deliver to respond- 
ent-buyer beans that were in suitable shipping condition 
under the f. o. b. contract of purchase and sale, it is held, 
that buyer is not liable for the contract price, but having 
retained possession of the goods he must pay to seller the 
contract price less the difference between the value of the 
beans that should have been delivered and their values 
actually delivered.... . ........- waa es Shee ina esl ig 2040 287 
Measure of, based on— 
amount of purchase price, less a deduction to respondent for 


defects in part of shipment_- - - _- ; ceieessags 2033 =. 271 
difference between purchase price and net p proceec ds received 
on resale sci cares Bro tassel cS Ras TR a eed eee ee 2034 275 


Reasonable Charge for Care and Custody of Commodity 
Where evidence shows that complainant delivered goods in 
accordance with the terms of the contract, held, it is en- 
titled to recover a reasonable charge for the care and 


custody of the goods. ..............-.- icweuccee Ae ae 
DEFAULT 
Admission of facts alleged in complaint by____.._______-_--- 2033 8271 


2035: 278; 2037: 282; 2038: 284; 2039: 286; 2045: 304; 
2051: 318; 2052: 320; 2053: 322 
Waiver of hearing by____-- re 2033 «86271 
2035: 278; 2037: 282; 20: 38: 284; 2039: 286; 2045: 304; 
2051: 318; 2052: 320; 2053: 322 
DELIVERED SALE 
Meaning of term. - .- ne 
DisMIssaL 
Failure to Offer Proof in Support of Claim 
Where complainant failed to attend the hearing or submit 
testimony by depositions and the report of investigation 
did not contain sufficient proof to support the material 
allegations of the complaint which were denied by re- 
spondent’s witnesses at the hearing, the complaint is dis- 


2047 «310 
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Marcu 1949 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Con. 
A.D. 
DismissaL—Continued No. Page fl I 
Failure to Prove Breach of Warranty , 
Where complainant contends potatoes purchased from 4 r 


respondent on delivered basis were not up to grades 
warranted because of percentage of decay found on 
arrival at point three days after diversion by complain- 
ant from destination named in contract, held evidence 
insufficient to show that potatoes were not of grades 
warranted at destination named, where potatoes were 
“early” variety, the shipment occurred in midsummer 
and car was not re-iced after diversion, and complaint 


MIME OO MITONIN so sac ao dla nae ne 2029 257 
Petition for Meconsideration.< 3.2.65. oe 52 kb seescn ls 2044 300 
Complainant’s petition for senonsidemntion is dismissed A 


since all questions raised and argument made in con- 
nection with the petition were fully considered at the 
time of issuing the previous order__._.__.-__--------- 2050 316 
Settlement Between Parties C 
Complaint and counterclaim dismissed upon receipt of 
notice from parties that settlement had been negotiated 


end requcsais Cimino 2s 3 os wo owe ee es 2036 280 P 
Complaint for reparation dismissed on request of parties 

after completing negotiations for settlement of the P 

OOMDONIATNN 2 205 SBoe Poe ee oes oe oe se Ee 2042 295 


Complaint for reparation dismissed upon receipt of notice 
from complainant that the dispute has been amicably 


IRN ie te pace ee i A ee 2032 269 
EvIDENCE 
Admissibility of report of investigation for purpose of assessing FP 
RII a fee Piet Bieta eS SE Nn ee ed 2 2033 =. 271 


Affidavits Not Constituting, When 
Affidavits attached to the complaint as exhibits and 
referred to in the complaint are not a part of the record in 
a hearing case unless formally offered by complainant 


Ba OMe lee ea oe eee 2047 +=310 
Failure to prove lack of suitable shipping condition_-_-__---_-_- 2034 275 i: 
Failure to prove misrepresentation by seller__-_------------ 2046 307 
Failure to Sustain Burden of Proof as to Notification of Rejec- 
tion 


Where seller contended that buyer failed to take action to 
notify seller of rejection within one hour after receiving 
results of inspection, but the evidence indicates that such 
action was taken within an hour, held, seller failed to 


Sustain burden OL PLOOl ) c= 6s 3 ocd oe a ccsenencewe 2041 292 
Lack of proof of breach of warranty__--.----.------------- 2054 325 

F. O. B. 
DUN OR ON ti ot elo oe Scans oo wesince Seek 2034 275 


F. O. B. Acceprance Finau Basis 
Lack of right of rejection under contract term_____.--------- 2043 8298 
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Marcu 1949 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Con. 


; A.D. 
. ke F. O. B. Contract No. Page 
Inapplicability of ruling in Gillarde v. Martinelli case to__-_-_- 2041 293 


Gillarde v. Martinelli Case 
Applicability of ruling in, to “acceptance” or “acceptance final’”’ 
COMET 5s oo onc coi Site ev ad a oe emis niet 2041 293 
Inapplicability of Ruling in, to F. O. B. Contract 
The ruling in L. Gillarde Co. v. Joseph Martinelli & Co., 
168 F. (2d) 276 (1948), 7 A. D. 421, as amended in 169 
F. (2d) 60 (1948), 7 A. D. 595, that a buyer who rejects 
may not set up breaches of warranty in defense, applies 
only to “acceptance” or “acceptance final’’ contracts, 
7 and has no application to an f. o. b. contract. -_-------- 2041 293 
0 Ruling in, inapplicable to f. o. b. contract-_....-...--------- 2048 313 
MERCHANTABILITY OF PRODUCE 
Fact, by itself, that potatoes were in an unmerchantable con- 
dition several days after arrival as not constituting proper 
CRM 22 SASS Ce i aie Se B42 Sead ees 2054 325 
ORDER OF REPARATION 
Amendment of 
Prior order amended to state correct amount of reparation. 2049 315 
PLEADING AND PRroor 
Effect of variance in_-_.....-.---- Peo sediies Seen 2041 294 
PRACTICE AND PLEADING 
Effect of Variance in Pleading and Proof 
Where complaint alleges a fact that is admitted in the 
answer, but the evidence offered in the proceeding dis- 
) proves the admission, the decision is based on the 
evidence rather than the pleadings__-_-__.-.-.------- 2041 292 
PRINCIPAL AND AGENT 
Duty of Agent to Inform Principal 
It is the duty of an agent to inform bis principal of every 
fact in relation to his agency which comes to his knowl- 
edge and which may reasonably be deemed important 
for the principal to know for the protection or promotion 
SAIN ee or oo ht acacia mabaaee 2030 261 
, RECONSIDERATION 
Denial of Petition for 
Where reasons for reconsideration stated in petition are 
found to be without merit, petition is denied without 
SORVIOD OR CLUOT VENUS... eed cc wednewewobuneuew 2048 313 
Diansinenl Of petition: (06: 5... Coc ceenncackcsnedeecwawsuses 2050 316 
Where respondent’s petition for reconsideration of an order 
awarding it nominal damages in its counterclaim against 
complainant involved the same questions of fact and law 


~ 


* 


considered and determined in the original decision, and 
. no error appearing therein, the petition is hereby dis- 
, missed without making prior service thereof on com- 


WG OG nsdn Sole aan ena ean ee se aa aw ee 2044 300 
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REHEARING 
Denial of Petition for 
Petition for rehearing denied where no basis for rehearing 


Where reasons for reconsideration stated in petition are 
found to be without merit, petition is denied without 
service on other party 

RBJECTION OF COMMODITY 
Effect of Failure to Notify Carrier 

Where buyer notified seiler of rejection, failure of buyer to 
also notify carrier does not prove that buyer retained 
control over the shipment or render rejection ineffective 
in absence of showing that buyer prevented seller from 
diverting or disposing of the shipment 

Where buyer notified seller of rejection, the fact that 
buyer did not also notify carrier does not render rejection 
ineffective 

Lack of right of,-under contract term f. o. b. acceptance final 


Without reasonable cause 
Without reasonable cause, under contract term f. o. b. accept- 
IUNNEINECTIMNEN Oo Sie cig aS Se se ae 
REPARATION 
Breach of Warranty 
Where complainant contracted to sell to respondent a 
shipment of U. 8. No. 1 beans at a price f. o. b. shipping 
point, and the beans delivered to respondent graded 
U.S. No. 1 at the time and place of shipment, with less 
than 1 percent decay, but upon arrival at destination 
three days later under normal transportation service and 
conditions the beans showed an average of 12 percent 
watery soft rot in advanced stages, it is held, that an 
increase of 11 percent in decay within a period of three 
days, under the circumstances, establishes that the 
beans were not in suitable shipping condition, and, since 
the seller under the terms of the f. 0. b. contract war- 
ranted the beans to be in such condition for shipment to 
the intended destination, complainant’s failure to de- 
liver beans in suitable shipping condition was a breach of 
the contract and a violation of section 2 of the act 287 
Failure to Accept and Pay Purchase Price 
Where respondent refused to accept delivery and to pay 
the agreed purchase price for peaches and cauliflower 
shipped by complainant in compliance with the terms of 
the contract, held, the failure of respondent to accept 
and pay is a violation of the act for which reparation 
should be awarded complainant____.-_.-..---------- 2031 264 
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REPARATION—Continued _ Page 
Failure to Accept Commodity 
Where it is alleged that complainant sold and tendered 
delivery to respondent of two carloads of potatoes, but 
that respondent refused to accept the potatoes and that 
complainant’s subsequent resale of the produce resulted 
in a loss of $504, being the difference between the original 
sale price and the proceeds of resale, and where respond- 
ent failed to file a formal answer in the proceeding, held, 
respondent’s failure to answer constitutes a waiver of 
hearing and admission of the facts alleged in the com- 
plaint, and that respondent’s refusal to accept delivery is 
a violation of section 2 of the act for which reparation 
should be awarded complainant in the amount of loss 
sustained by it, plus interest....--.................. 2035 277 
Failure to Pay Balance of Purchase Price 
Where respondent purchased two lots of produce but failed 
to pay complainant the full amount of the agreed purchase 
price and failed to answer the complaint, held, that the 
failure to answer constitutes an admission of the truth 
of the allegations in the complaint and reparation should 
be awarded complainant for the unpaid balance of the 
contract purchase price, with interest_-_-_------- --- 2038 283 
Where respondent purchased 500 sacks of cabbage but 
failed to pay complainant the full amount of the agreed 
purchase price and failed to answer the complaint, held, 
that the failure to answer constitutes an admission of the 
truth of the allegations in the complaint and reparation 
should be awarded complainant for the unpaid balance 
of the contract purchase price, with interest__.._.__._.. 2039 285 
Failure to pay contract price less damages sustained by buyer_. 2040 289 
Failure to Pay Deficit 
Where complainant has proved that, in accordance with 
the agreement of the parties, he sold a carload of lettuce 
on consignment from respondent, but that a deficit was 
incurred, and where respondent alleged negligence on the 
part of complainant in making the sale, but failed to 
prove such defense, held, that reparation should be 
awarded complainant for the amount of the deficit in- 
GUPTA DY. NE; THUG MISTING. cos ocx cncasednasccnewan 2030 8261 
Failure to Pay Purchase Price 
In an f. o. b. sale of U. S. No. 1 potatoes, which were 
accepted by the buyer who failed to pay the purchase 
price therefor because the ‘“‘commodity was diseased 
when same arrived”’ at destination, and the record shows 
that no official inspection of the potatoes was ever made 
at destination, that the shipment was accepted without 
complaint and unloading started in less than four hours 


832846—49—_9 
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REPARATION—Continued ‘No. Page 
Failure to Pay Purchase Price—Continued i 
after arrival, and that four days later the buyer ordered ' 
another car of potatoes from the seller stating that ; 
check for the car in question was in the mail, it is held, ; 
that the mere fact the potatoes were in an unmer- i 
chantable condition several days after arrival is no f 


defense, that respondent failed to show that the potatoes 

were damaged by some breach of the contract by com- 

plainant, and that complainant should be awarded rep- 

aration in the amount of the contract purchase price__ 2054 323 
Where complainant alleged that it delivered one carload 

of potatoes to respondent, who failed to give notice of 

rejection or to request Federal inspection within twenty- 

four hours after arrival of the car at destination, and 

where respondent has failed to file an answer to the 

complaint, but the report of investigation issued pur- 

suant to section 47.7 of the rules of practice indicates that 

part of the carload of potatoes failed to meet grade re- 

quirements, held, that respondent’s failure to give 

notice of rejection constitutes an acceptance, that 

respondent’s failure to answer constitutes an admission 

of the allegations of the complaint, that, for the purpose 

of assessing damages, the report of the investigation may 

be considered, and that reparation should be awarded 

complainant in the amount of the purchase price of the 

carload, less a deduction to respondent for defects in part 

of the shipment _ - Piwisatteata castes “Oe aoe 
Where complainant alleged that it sold and delivered two 

truckloads of bananas to respondent, who accepted 

delivery but failed to pay the full amount of the agreed 

purchase price, and where respondents have failed to file 

an answer, held, that failure of the respondents to file 

an answer constitutes an admission of the allegations of 

the complaint and their failure to pay the balance of the 

agreed purchase price is a violation of the act for which 

reparation should be awarded to complainant___-_-_-_--__ 2037 8281 
Where complainant seeks to recover purchase price of a 

carload of cantaloups allegedly sold to respondent, and 

respondent contends that the contract was subject to its 

approval of the quality and condition of the melons as 

reported by complainant after inspection but complain- 

ant misrepresented the condition causing respondent a 

profit loss of $216, held, that the evidence shows the 

contract was subject to respondent’s approval of com- 

plainant’s report but there was no misrepresentation on 

the part of complainant, and reparation should be 

awarded complainant for the purchase price____-_---- 2046 8305 
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REPARATION—Continued 
Failure to Pay Purchase Price—Continued , ae 
Where it is alleged that respondent failed to accept delivery 
of four carloads and pay complainant the purchase price 
for five carloads of commodities purchased by respond- 
ent from complainant, and where respondent failed to 
file an answer in the proceeding, held, that respondent’s 
failure to answer constitutes an admission of the facts 
alleged in the complaint and respondent’s fallure to ac- 
cept delivery and pay the full amount of the purchase 
price was in violation of the act for which reparation 
should be awarded complainant os Jnr 2045 302 
Where it is alleged that respondent failed to pay the pur- 
chase price for four truckloads of potatoes delivered to 
respondent, by complainant, and where respondent 
failed to file an answer to the complaint, held, that 
respondent’s failure to file an answer constitutes an 
admission of the faets alleged in the complaint and re- 
spondent’s failure to pay the full amount of the agreed 
purchase price is a violation of the act, for which repara- 
tion should be awarded complainant 2053s 3321 
Where it is alleged that respondent failed to pay the pur- 
chase price for one truckload of oranges delivered to 
respondent by complainant and where respondent failed 
to file an answer to the complaint, held, that respondent’s 
failure to file an answer constitutes an admission of the 
facts alleged in the complaint, and respondent’s failure 
to pay the full amount of the agreed purchase price is a 
violation of the act, for which reparation should be 
awarded complainant 2052 +=319 
Where it is alleged that respondent failed to pay the pur- 
chase price for one carload of potaioes delivered to re- 
spondent by complainant and where respondent failed to 
file an answer so the complaint, held, that respondent’s 
failure to file an answer constitutes a waiver of oral hear- 
ing and an admission of the facts alleged in the eom- 
plaint, and respondent’s failure to pay the full amount 
of the agreed purchase price is a violation of the act, for 
which reparation should be awarded complainant 2051 317 
Unlawful Rejection 
Where complainant sold to respondent a earload of lettuce 
on the basis f. o. b. acceptance final but the lettuee ten- 
dered was not of the brand represented and respondent 
abandoned the shipment so the carrier, held, in eom- 
plainant’s action for the purchase price, that respondent 
surrendered his right to reject under the term f. 0. b. 
acceptance final, and the rejection preeludes him from 
setting up the defense with respect to brand, and repara- 
tion should be awarded complainant in amount of the 


purchase price 2043 ©6296 
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ReEPARATION—Continued 
Unlawful Rejection—Continued 4D. Dass 

Where respondent purchased a carload of U. S. No. 1 
tomatoes from complainant on an f. o. b. basis but re- 
jected the tomatoes on arrival, claiming they were not 
U. S. No. 1 grade when shipped because of the percent- 
age of decay found on arrival, held, in an action by com- 
plainant for the loss sustained by it on resale of the 
tomatoes, that, since the tomatoes were certified as 
U. S. No. 1 when shipped and respondent has failed to 
prove that the tomatoes were not in suitable shipping 
condition as required by the term f. o. b., reparation 
should be awarded complainant for the difference be- 
tween the purchase price and the net proceeds received 


on:zvaaple of the commodity. .-.-.....=...-..<<-....- 2034 273 
SvuITABLE SHIPPING CONDITION : 
Failure to deliver in, as constituting breach of warranty -_--_--- 2040 289 F 
MIMIEG SO TOVE NOOK On. oo cee mee conn casceussncu 2034 275 | 
SuiraBLe Suippinc ConpiTion RvLE 
Inapplicability of, to case at hand.............-...-....... 2029 2659 
VIOLATION OF AcT 
Failure to accept and pay------------- . -. 2031 267 
Failure to accept commodity-----_------- ; o->- 2086. 228 
AUG 1G BEDOUDMEUNOY . 35-5 — <2 osace nase cceesadecseses 2045 304 
Failure to pay— 
balance of purchase price_-------_------ ._. 2038: 284; 2039 286 
WURGNEME TUR... - os ons 2037: 282; 2043: 298; 2045 304 
2046: 307; 2051: 318; 2052: 320; 2053: 322 
PME AU OEE os nk Oa ee neem eae sa 2030 263 
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Customs AND UsaGEs 
Effect of Specific Notice Limiting Scope of Agent’s Authority Upon 
Seller’s specific notice to broker limiting the apparent broad 
scope of the agent’s authority to receive payment for the com- 
modity sold impairs the binding effect of a business custom of 
brokers to make advances to the seller’s agent for the agent’s 
personal use, 146 F. 2d 880__ Recital aa Rives shea snd eae 
Seller Not Bound by Custom Lacking Force wy Law 
Contention that customs of brokers of perishable agricultural 
commodities to make advances to seller’s agent for seller’s 
special use cannot be sustained, for, to uphold such custom it 
must be of such general character as to have the force of law 
and, therefore, such a custom existing in Baltimore, of which 
a Florida seller had no actual or constructive knowledge, would 
not be absolutely binding upon the seller, 146 F. 2d 880__-__-_- 
PRINCIPAL AND AGENT 
Agent’s Authority to Receive Advances to Bind Principal, Question 
for Jury 
Where commodity broker had knowledge of the lack of the agent’s 
authority to receive payment for commodities sold by broker 
continued to make advances to the agent, which it knew the 
agent was applying such advances to his own use, and in a 
statement to the seller the broker did not include an entry for 
such advances until accounting for two final shipments, held, 
on all the facts, that the question of the actual or apparent 
authority of the agent and his power in receiving these advances, 
to bind the principal, are questions which must be left to the 
jury for decision under proper instructions from the court, 146 
F. 2d 880- ; Sa ; 
Agent’s Authority to Receive Payment not Implied From Agent’s 
Authority to Sell 
Authority of agent to receive payment may not be implied from 
the mere fact that an agent has authority to sell, 146 F. 2d 880 
Assumption of Risk of Lack of Agent’s Authority 
When one deals with or through an agent, he assumes all the risks 
of lack of authority in the agent, 146 F. 2d 880 
Authority of Agent not Established by Letter of Introduction Con- 
taining Broad Language 
Agent’s authority to receive from the broker advances for the 
agent’s personal use so as to render a charge for such advances 
by the broker against the principal is not established by a 
letter of introduction, standing alone, as a true and correct 
accounting within the meaning of the act, in the light of sub- 
sequent events which greatly minimized the ostensible effect of 
the letter and which occurred before most of the advances were 
made, 146 F. 2d 880 ‘ : 
345 
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PRINCIPAL AND AGENT—Continued 
Authority of Agent to Receive Payments not Established Page 
Broker’s contention that it dealt with the agent as a principal 
and had no knowledge of the agency is conclusively answered 
by the very words of the letter of introduction upon which 
letter the broker relies to establish the agent’s authority to 
receive payments of the advances made to the agent, 146 F. 
Sa eee. oe SJ, oese See Se cies .~ 32 
Effect of Seller’s Request to Broker to Make Payments to Seller 
Where a bill sent to a buyer required on its face that payment 


Co 
bo 
0 


be made to the seller, the buyer is bound, although he does not a 

read it, and, a fortiori, if a buyer actually received notice he 

is bound by what is contained in it, 146 F. 2d 880 328 
Where seller requested that the commodity broker make all 

payments to the seller rather than to the seller’s agent and a 

series of accounts were rendered showing no advances to the 

agent, the seller is entitled to believe that the broker was aware | 

of the request and was complying therewith and was not ; 

required to give further specific notice that the broker should : 

not make advances to the agent for the agent’s personal use, . 

146 F. 2d 880 328 


Lack of Right of Agent to Use Agency for His Benefit 
An agency cannot, in the absence of an agreement to the con- 
trary, be used for the benefit of the agent himself, 146 F. 2d 880 328 
Limited Authority of Agent 
A principal can always limit the authority of his agent and, if 
the limitation is brought to the attention of the parties dealing 
with the agent, the limitation is binding upon such parties, 
146 F. 2d 880 327 
Presumption of Authority of Agent to Receive Payment Affected by 
Agent’s Restricted Authority 
The presumption of authority on the part of the agent to receive 
payment of the purchase price when he has possession of the 
goods is weakened in the case at hand sinee the principal gave 


instructions to the persons dealing with the agent indicating 


that the agent had restricted authority, 146 I. 2d 880 327 
Reliance on Assumption of Agent’s Authority) 
A commodity broker in dealing with a corporation’s agent is 
not at liberty to rely on the assumption of authority, and the 
burden of any necessary diligence to ascertain the agent’s 
authority rests on the party dealing with the agent, 146 F. 
2d 880 328 
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